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In the Matter of the ORS 656.260 Medical Services Dispute of 

Yoney, Thomas A., Claimant

Contested Case No: H01-065

PROPOSED & FINAL ORDER

January 25, 2002

THOMAS A. YONEY, Petitioner

ARGONAUT INSURANCE CORPORATION, Respondent

Before John L. Shilts, Workers' Compensation Division Administrator

Claimant appealed an Administrative Order issued on May 17, 2001 by the Medical

Review Unit (MRU) of the Workers’ Compensation Division (WCD) Department of Consumer

and Business Services (director or the department). On August 31, 2001, Administrative Law

Judge Catherine P. Coburn conducted a hearing in this matter. Petitioner Thomas A. Yoney

(claimant) was represented by attorney Michael A. Bliven. Argonaut Insurance Corporation

(insurer) was represented by attorney David E. Wilson. WCD waived appearance. Oregon

Health Systems, a managed care organization (OHS or MCO) also waived appearance. Aris

Campbell, N.D.
 appeared as a limited party pursuant to OAR 137-003-0535. Dr. Campbell and

claimant testified on claimant’s behalf.

The record of this proceeding, consisting of all evidence received, and all hearing papers

filed, has been considered. The findings of fact set out below are based upon the entire record.

ISSUE

The issue is whether the insurer or claimant is liable for naturopathic services rendered to

claimant by Dr. Campbell from May 23, 1997 through January 22, 1999.

EVIDENTIARY RULINGS

WCD Exhibits 1 through 218 were received into the record without objection. As

discussed below, I conclude that the case arises under ORS 656.260. Pursuant to ORS

656.260(16), no new medical evidence is admissible in a contested case hearing. Insurer

objected to claimant’s Supplementary Exhibits 131A through 201A, arguing that ORS

656.260(16) prohibits the ALJ from considering them. I find that Exhibits 135A through 201A

represent non-medical documents. Therefore, insurer’s objection is overruled and claimant’s

Supplementary Exhibits 135A through 201A are received into the record. However, Exhibit

131A is a medical report that was not before MRU. Therefore, insurer’s objection to Claimant’s

Supplementary Exhibit 131A is sustained. Pursuant to ORS 656.260(16), insurer’s objection to

Dr. Campbell’s testimony addressing medical issues is sustained. Conversely, Dr. Campbell’s

testimony relating to nonmedical matters is received into the record.

FINDINGS OF FACT

On May 10, 1993, claimant was injured while working as a carpenter. (Ex. 2). In May

1993, insurer accepted a right shoulder strain as a nondisabling condition and enrolled claimant

in the MCO. (Exs. 6 and 7). In June 1994, insurer accepted a herniated C5-6 disc and

reclassified the claim as disabling. (Ex. 5). Claimant’s condition became medically stationary

on July 31, 1995. (Exs. 91, 95, 99 and 106). Claimant did not receive notice of his medically

stationary status.

In December 1995, Dr. Campbell, an MCO provider, examined claimant, reviewed

voluminous medical records and consulted with other medical experts. (Testimony of

Campbell). Based on a telephone conversation with Bridgette Besse, insurer’s claims manager,

Dr. Campbell understood that he agreed to treat claimant and attempt to assist him in returning to

work on condition that insurer would authorize payment for treatment through a chronic phase.

(Id). Dr. Campbell administered various modalities including trigger point injections,

manipulation, acupuncture, heat, electrical stimulation and physical therapy. (Ex. 117-9;

testimony of Campbell). Claimant returned to regular work as a carpenter. (Testimony of

Campbell and claimant).

The MCO contract requires any physician utilizing manipulation to obtain

precertification for any therapy extending beyond 30 days and every 30 days thereafter. (Ex.

209-2). Dr. Campbell’s bills do not list manipulation separately from other treatment modalities.

(Ex 201A). Dr. Campbell also treated claimant for lead-poisoning unrelated to the present claim

and billed those treatments to claimant’s private health insurance carrier. (Testimony of

Campbell).

On January 6, 1997, insurer issued an aggravation denial. (Ex. 134). On January 15

1997, Dr. Campbell submitted a Palliative Care request form to insurer. (Ex. 135A). On April

25, 1997, insurer denied the palliative care request. (Ex. 142). The denial letter informed

claimant and Dr. Campbell that they must appeal the denial within 90 days. (Id). Dr. Campbell

continued treating claimant and encouraged him to seek legal advice. (Testimony of Campbell).

Following acceptance of a new injury claim by another insurer, claimant and insurer

executed a stipulation dated June 20, 1997 whereby claimant withdrew the aggravation claim.

(Ex.144). Claimant and insurer also executed a Claims Disposition Agreement which was

approved on July 3, 1997. (Ex. 145). On July 18, 1997, MRU issued a Proposed and Final

Stipulated Letter of Agreement whereby claimant and insurer agreed that Dr. Campbell would

submit a new palliative care request (Ex. 146). On October 18, 1998, Dr. Campbell submitted a

Palliative Care Request Form. (Ex. 151).

On December 16, 1998, claimant filed a request for acceptance of several additional

medical conditions. (Ex. 167). On March 11, 1999, insurer denied compensability and

responsibility. (Id). In an Opinion and Order dated December 22, 2000 and amended on January

10, 2001, Workers’ Compensation Board Administrative Law Judge Tenenbaum ordered insurer

to accept discs at the C4 and C5-6 levels. (Exs. 198A and 198B).

Dr. Campbell treated claimant from December 1995 through January 22, 1999. (Ex.

201A; testimony of Campbell). Under Dr. Campbell’s care, claimant returned to regular work as

a carpenter and continued working, missing only a few days until January 1999 when Dr.

Campbell referred him to a neurologist. (Testimony of Campbell and claimant).

CONCLUSIONS OF LAW AND REASONING

Applicable Statute

The first question is which statute applies. Claimant contends that the case arises under

ORS 656.245 while insurer contends that the case arises under ORS 656.260. Claimant contends

that ORS 656.245 applies because pursuant to ORS 656.262(7)(c)
3, an insurer is obligated to

process newly accepted conditions. Claimant further contends that MCO rules do not apply to

medical conditions that were previously denied in the absence of a new notice of MCO

enrollment. In support of his position, claimant argues that because insurer failed to issue a new

notice of MCO enrollment following acceptance of new conditions, claimant’s medical treatment

for the previously denied and newly accepted conditions is not subject to the MCO rules and the

case does not arise under ORS 656.260. Claimant cites several cases which do not relate to

applicability of MCO rules. In contrast, insurer contends that a worker and not a medical

condition is enrolled in an MCO.

ORS 656.245(4)(a) provides in part:

(4) “Notwithstanding subsection (2)(a) of this section, when a selfinsured

employer or the insurer of an employer contracts with a

managed care organization certified pursuant to ORS 656.260 for

medical services required by this chapter to be provided to injured

workers:

(a) “A worker becomes subject to the contract upon the worker’s

receipt of actual notice of the worker’s enrollment in the managed

care organization, or upon the third day after the notice was sent by

regular mail by the insurer or self-insured employer, whichever

event first occurs.” (Emphasis added).

The plain meaning of the statute establishes that a worker and not a medical condition is

enrolled in an MCO. The statute provides that a worker becomes subject to MCO rules upon

actual notice of enrollment. The statute contains no requirement that the insurer issue a new

notice of MCO enrollment upon acceptance of each additional medical condition. For these

reasons, I find claimant’s argument in this regard unpersuasive. Therefore, the case arises under

ORS 656.260.

Jurisdiction and Standard of Review

The director exercises jurisdiction over MCO disputes. ORS 656. 260(6). I review for

substantial evidence and error of law. ORS 656.260(16). The burden of proving a fact or

position rests with the proponent. ORS 183.450(2).; Harris v. SAIF, 292 Or 683 (1982). As

petitioner, claimant bears the burden of proving by a preponderance of evidence that the

administrative order is incorrect. Cook v. Employment Div., 47 Or 437 (1982) (In the absence of

contrary legislation, the standard of proof in administrative hearings is preponderance of

evidence).

Applicability of MCO Rules

Claimant contends that MCO rules do not apply to treatment rendered for denied medical

conditions. Insurer counters that the facts of the case do not comport with claimant’s legal

argument.

ORS 656.245(4)(b)(D) provides:

“If the claim is denied, the worker may receive medical services

after the date of the denial from sources other than the

managed care organization until the denial is reversed.

Reasonable and necessary medical services received from sources

other than the managed care organization after the date of the

claim denial must be paid as provided in ORS 656.248 by the

insurer or self-insured employer if the claim is finally determined

to be compensable.” (Empasis added).

Here, the disputed treatment ended on January 22, 1999 and insurer issued a

compensability and responsibility denial on March 11, 1999. Also, claimant did not seek

treatment outside the MCO; Dr. Campbell is an MCO panel member. For these reasons, I find

claimant’s argument in this regard unpersuasive.

Unrelated Medical Condition

Insurer contends that Dr. Campbell’s bills are not reimbursable because he treated

claimant for lead poisoning which is unrelated to the compensable claim. However, Dr.

Campbell testified credibly that his office submitted all bills related to lead poisoning to

claimant’s private health insurance carrier and that they are not included in the disputed bills.

Therefore, I find insurer’s argument in this regard unpersuasive.

Palliative Care

Claimant contends that the administrative order reflects an error of law because the

disputed treatment was not palliative but curative, and therefore, was not subject to preauthorization

requirements under the MCO contract. ORS 656.005(20) provides the following

definition:

“(20) Palliative care” means medical service rendered to reduce or

moderate temporarily the intensity of an otherwise stable medical

condition, but does not include those medical services rendered to

diagnose, heal or permanently alleviate or eliminate a medical

condition.”

Claimant’s condition became medically stationary in July 1995, prior to the disputed

treatment period which began in May 1997. Over the course of treatment, Dr. Campbell

submitted two palliative care request forms to insurer. Moreover, in July 1997, claimant and

insurer agreed that Dr. Campbell would submit a new palliative care request. Based on the

record, I find that MRU correctly found that the disputed treatment was palliative. Furthermore,

claimant’s argument in this regard is unpersuasive because the MCO rule requiring

precertification applies to curative as well as palliative treatment.

MCO Rules

The MCO contract requires any physician who utilizes manipulation to precertify any

therapy extending beyond 30 days and every 30 days thereafter. Dr. Campbell treated claimant

with several modalities including manipulation over an extended period without precertification.

At hearing, Dr. Campbell testified that he relied on a December 1997 verbal representation made

to him over the telephone by insurer’s claims examiner that insurer would pay for treatment

through a chronic phase if he succeeded in assisting claimant return to regular work. However,

when insurer denied the palliative care request in April 1997, Dr. Campbell was on notice that

any prior verbal agreement was unreliable. Dr. Campbell further testified that he felt an

obligation to his patient to continue effective treatment even though reimbursability of his bills

was not assured. Although Dr. Campbell’s motivation is admirable, it does not excuse him from

compliance with the MCO rules. As an MCO medical provider, Dr. Campbell was required to

obtain precertification of any therapy involving manipulation every thirty days. The record

contains no evidence that he complied with this requirement. Therefore, insurer is not liable for

reimbursement of the disputed bills.

Claimant Liability

Pursuant to OAR 436-009-0015(1)(c) an injured worker may be held liable for palliative

care if the worker seeks treatment that is not compensable or not authorized by the insurer or the

director after the worker has been provided notice that his condition is medically stationary.

Here, claimant’s condition became medically stationary in July 1995, prior to Dr. Campbell’s

treatment. However, claimant did not receive notice of his medically stationary status or any

instructions regarding palliative care.

Pursuant to OAR 436-009-0015(1)(d), an injured worker may be held liable for medical

services if the worker seeks medical treatment outside the MCO after valid enrollment. Here,

claimant did not seek treatment outside the MCO; Dr. Campbell was an MCO panel member.

For these reasons, claimant is not liable for reimbursement of the disputed bills.

Attorney Fees

Claimant concedes that he is entitled to no attorney fee pursuant to a Claim Disposition

Agreement approved in July 1997.

ORDER

IT IS HEREBY ORDERED that:

The Administrative Order dated May 17, 2001 is affirmed.

DATED this 25th day of January 2002.

______________________________________

Catherine P. Coburn, Administrative Law Judge

Hearing Officer Panel
� Naturopathic Doctor


� Claimant was enrolled in the MCO prior to June 1993 when WCD issued Bulletin 262 requiring insurers to provide


injured workers with MCO enrollment letters. (Exs. 12, 210 and 213-1 Ftnt. 1).


� ORS 656.262(7)(c) provides:


“When an insurer or self-insured employer determines that the claim qualifies for claim closure, the insurer or selfinsured


employer shall issue at claim closure an updated notice of acceptance that specifies which conditions are


compensable. The procedures specified in subsection (6)(d) of this section apply to this notice. Any objection to the


updated notice or appeal of denied conditions shall not delay claim closure pursuant to ORS 656.268. If a condition


is found compensable after claim closure, the insurer or self-insured employer shall reopen the claim for processing


regarding that condition.”
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