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ORDER NO. 04-053
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
PROCEDURAL RULES GOVERNING RULEMAKING AND HEARINGS

EXHIBIT “A”
OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 001

436-001-0000 Notice of Agency Action Concerning Rules

(1) Except when [actingin an emergency to] adopting atemporary rule, [pursuant to ORs 183.335] the
[director] division will give prior notice of the adoption, amendment, or repeal of [administrative] any
rule(s), as provided in ORS 183.335 and thisrule.

(2) Thedivision will publish notice of [the] a proposed action [will be published] in the
Secretary of State’s Or egon Bulletin [referred toin ORs 183.360] @t least [15] 21 days prior to the
effective date of the [adoption, amendment or repeal of the rule] @ction.

(3) [uponrequest, ] The division will_notify inter ested per sons and organizations on the
division’s notification lists of proposed rulemaking actions under ORS 183.335. [mail copiesof all
notices of proposed action to any party making such a request. Such parties may also be added to the division’s mailing Iist.]

(4) [As amatter of routine practice, depending on the subject matter of the proposed action, copies of the notice will be provided to
the following persons and organizations on the division’s mailing list , including:

(a) Workers' compensation insurers;

(b) Self-insured employers;

(c) Third-party administrators;

(d) Insurance adjusters and adjusting firms;

(e) Workers' compensation attorneys;

(f) Medical providers and managed care organizations;

(9) News reporting organi zations,

(h) Vocational rehabilitation organizations;

(i) Labor unions;

(i) Employer groups and associations;

(k) Management-Labor Advisory Committe;

() Employers and employess;

(m) Oregon Chambers of Commerce;

(n) State Advisory Council on Occupational Safety and Health; and

(o) Other interested parti%.]

A person or_organization may beincluded on the division’s notification list as
follows:

(a) Toreceive eectronic notification through the division’s e-mail notification
service, by subscribing through the division’s web board at www.or egonwcd.org. The on-
line subscription form requires afirst name, last name, password, e-mail address, and
phone number.

(b) Toreceive hard-copy notification, by submitting a written request, including the
person or organization’sfull name and address.

(5) Thedivision's notification list includes per sons and or ganizations r eceiving
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ORDER NO. 04-053
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
PROCEDURAL RULES GOVERNING RULEMAKING AND HEARINGS

electronic and hard-copy notification of proposed actions. Thelist complieswith the
requirements of the mailing list asrequired by ORS 183.335(8), and the Uniform
Electronic Transactions Act, ORS 84.001 to 84.061.

Stat. Auth.: ORS 656.704(2), 656.726 (4 3])
Stats. Implemented: ORS 183.335 and 84.022
Hist: WCB 16-1975, f. & €ff.. 10-20-75
WCD 4-1977 (Admin) (Temp f. & eff. 11-7-77;
WCD 4-1978 (Admin) f. 7 ff. 3-6-78;
Renumbered from 436-90-505, 5-1-85;
WCD 3-1986 f. & €ff. 5-15-86;
Amended 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0001  Authority

Thel se rules are adopted]_dir ector adopts these rules under the[director's] general rulemaking
authority [under] in ORS 656.726, and the director’ s specific authority and responsibility under
ORS [chapter] chapters 183 and 656[ oRs 656.245, 656.248, 656.260, 656.262, 656.268, 656.283, 656.327, 656.385, 656.388,
656.447, and 656.704] .

Stat. Auth.: ORS 656.704(2), 656.726(4] 3])

Stats. Implemented: ORS Chapter 183, ORS 656.245, 656.248, 656.260, 656.262, 656.268, 656.283, 656.327, 656.385, 656.388,
656.447

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 02/12/96 as WCD Admin. Order 96-055 eff. 02/12/96
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0003  Applicability and Purpose

(1) This[erules] rule division [contained in OAR 436, Division 001] establishes supplemental
procedures governing rulemaking and contested case hearings, and [cary]carries out the
provisions of ORS [chapter] chapters 183 and [ chapter] 656.

(2) These rules apply to all contested case hearings and rulemaking [before the director] ON OF
after the effective date[of these rules].

(3) [Applicableto these rules, the director may, u] Unless otherwise obligated by statute, the dir ector
may waive any procedural rules as justice so requires.

Stat. Auth.: ORS 656.726(4[ 3])

Stats. Implemented: ORS 656.704(2) and 183.310 through 183.550

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 02/12/96 as WCD Admin. Order 96-055 eff. 02/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04

436-001-0004 Definitions
The following definitions apply to these rules, unless the context requires otherwise.

(1) “Administrative L aw Judge’ or “ALJ” means an Administrative L aw Judge
assigned by the Office of Administrative Hearings.

([1]2) “Administrator” means the administrator of the Workers' Compensation Division
[and designated representatives of the director for administration of the division, ORS chapter 656 and OAR chapter 436] or the
administrator’s designee.
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([2]3) “Delivered[y]” means physical delivery to the division’s Salem office [or deivery by
facsimile transmission] .
([3]4) “Department” means the Department of Consumer and Business Serviceq|, the director

and all employe%] .

([4]5) “Director” means the director of the Department of Consumer and Business
Services or the director’ s designeg] for the particular contested case mater| .

([5]6) “Division” means the department’s Workers' Compensation Division[ of the

Department of Consumer and Business Servi ceﬁ] .

([e]7) “[Filing] Eiled” means mailed, electronically transmitted by telephonic facsimile
or_e-mail, [faxed] Or [physicaly] delivered to the division.

([7]8) “Final order” means afinal action by the director, expressed in writing.

([8]9) “Good cause” includes, but is not limited to, mistake, inadvertence, surprise, or
excusable neglect.

(20[9]) “Mailed” means correctly addressed, with sufficient postage and placed in the
custody of the U. S. Postal Service.

(11[0o]) “Party” includes, but is not limited to, aworker, an employer, an insurer, a self-
insured employer, a managed care organization, or amedical provider.

(22[1]) “Proposed and final order” means an order subject to revision by the director
which becomes final unless exceptions are timely filed, or the director issues a notice of intent to
review the proposed and final order.

[ (12) “Presiding officer” means a person designated by the director to conduct hearings on the director’s behan.]

(13) [The o] Other words and phrases| usedin 0AR 436-001] have the same meaning as givenin
ORS 183.310, where applicable.

Stat. Auth.: ORS 656.726([ 3] 4)

Stats. Implemented: ORS 656.704(2), ORS 183.310 through 183.550

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 02/12/96 as WCD Admin. Order 96-055 eff. 02/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0005  Model Rulesof Procedure Governing Rulemaking

[ Pursuant to ORS 656.726(3), and in accordance with ORS 183.341, t] T he director adopts], by reference, OAR chapter
137, Divison 01,] the Attorney General’s Model Rules [of Procedure] for_ Rulemaking][ under the Administrative
Procedures Act, which became effective September 15, 1997, except OAR 137-01-007(2) and (3)], OAR 137-001-0005 to 137-
001-0085, by reference.

Stat. Auth.: ORS 656.726(4[ 3])

Stats. Implemented: ORS 183.325 through 183.410 and ORS 656.704 (2)

Hist: Filed 5/15/86 as WCD Admin. Order 3-1986, eff. 5/15/86
Amended 5/22/92 as WCD Admin. Order 9-1992, eff. 5-22-92
Amended 2/12/96 as WCD Admin Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04
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436-001-0007 Designation of Proposed or Final Order

(1) Unless provided otherwise by statute or administrative rule, an order issued by [a
presiding officer] aN_administrative law judge [on behalf of thedirector] 1S a proposed and final order subject
to revision by the director.

(2) [Any order of suspension or revocation of an insurer’s authority to issue guaranty contracts pursuant to ORS 656.447 by the
director’ s designee is a proposed and final order subject to revision bythedirector.]An order suspending or revoking the
insurer’sauthority to issue guaranty contracts under ORS 656.447 is a proposed and final
order subject to revision by thedirector.

Stat. Auth.: ORS 656.726(4[ 3])

Stats. Implemented: ORS 656.704(2) and 656.447

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin Order 96-055 eff. 2/12/96
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0008 Model Rules of Procedurein Contested Cases

[Pursuant to ORS 656.726(3) and in accordance with ORS 183.341, the director adopts, by reference, OAR chapter 137, Division 03,
Attorney General’s Model Rules of Procedure under the Administrative Procedures Act that became effective September 15, 1997, except as
modified by ORS chapter 656 and these procedural rules.] T hese rules supplement the Attorney General’s
M odel Rules of Procedure for Contested Cases, OAR 137-003-0501 to 137-003-0700, which
govern the proceduresfor a contested-case hearing befor e the Office of Administrative
Hearings. | f thereisa conflict between these rules and the model rules, the provisions of the
model ruleswill control.

Stat. Auth: ORS 656.726(4 3])
Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2) (and &7, ch. 75, OL 2003)
Hist: Filed 12/2/91 as WCD Admin. Order 9-1991, eff. 12/2/91 (Temporary)

Filed 11/2/95 asWCD Admin. Order 95-066 eff. 11/1/95 (Tempor ary)

Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96

Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98

Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436-001-0025 Contested Case Notice

In addition to the requirement of ORS 183.415(2), a contested case notice may include a statement that the record of the proceeding to
date, including information in the division file or files on the subject of the contested case, automatically becomes part of the contested case

record upon default for the purpose of proving aprimafacie case.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0030  Roleof the Workers Compensation Division
(2) In any_contested-case proceeding [under theserules], the director| s designee, thewcn], [is
entitied] Ay reguest to:

(a) Receive notice of all matters;
(b) [.]Receive copies of all documents;,_and

(c) [ andto present | Pr esent_evidence, testimony, and argument.

(2) The director['sdesignee, thewcd,] may appear by providing the administrative law
judge and partieswith an entry of appearancein the contested-case hearing. Thedirector
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may [and] be represented by a contested-case representative, assistant attorney general, or specia
assistant attorney general as authorized by the Department of Justice. If the director entersan
appear ance, all notices and documentsin the dispute must be provided to the director’s
representative.

(3) In every contested-case proceeding the administrative law judge must copy the
director with all:

(a) Notices and reset notices of hearing;
(b) Substitution of Counsel notices;

(c) Addition of a party notices; and

(d) All orders.

[ (3) If necessary, the presiding officer shall continue the hearing to allow the presentation of oral or written legal argument by the
Department of Justice.

(4) In any proceeding where the director’ s designee, the WCD, chooses to be represented, the director’ s representative shall be served
with notice of hearing and all documents provided to and by the partia]

Stat. Auth.: ORS 656.726(4[ 3])

Stats. Implemented: ORS 180.220(2), 180.235, [ 183.450(7)], and 656.704(2)
Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436-001—0045 Rights of Partiesin Contested Cases

(2) The presiding officer shall explain theissues and the matters the party must prove or disprove. The presiding officer shall also
inform a party, if the party is an agency, corporation, or an unincorporated association, that such party must be represented by an attorney
licensed in Oregon, unless statutes applicable to the contested case proceeding specifically provide otherwise. This information may be given in
writing or orally before the commencement of the hearing.

(2) Upon the agreement of the division and the parties, and unless otherwise precluded by law, alternative methods of dispute
resolution may be used in contested case matters. Such alternative methods of resolution may include non-binding arbitration, modified contested
case proceedings, non-record abbreviated hearings or any collaborative method designed to encourage the division and the parties to work
together to develop a mutually agreeable solution, such as negotiation, mediation, use of a neutral facilitator or settlement conferences, but may
not include binding arbitration.

(3) Fina disposition of contested cases may be by afinal hearing order or, unless precluded by law, by stipulation, agreed settlement,
consent order or final order by default. Informal settlement may be made in license revocation proceedings by written agreement of the parties

and the director consenting to a suspension, fine or other form of intermediate sanction.]

Stat. Auth.: ORS 656.726([ 3] 4)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436-001—0055 Request by a Person to Participateasa Party or Limited Party

(1) When the division gives notice that it intends to hold a contested case hearing, persons who have an interest in the outcome of the
proceeding or who represent a public interest in such result may request to participate as parties or limited parties.

(2) A person requesting to participate as a party or limited party shall file a notice of appearance with the presiding officer at least 14
days before the hearing and shall copy all other parties with the notice.

(3) The notice of appearance shall include the following:
(a) Name and address of the party;
(b) Name and address of the party’s attorney, if any;
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(c) If the party wishes to limit its participation to that of a limited party, the notice should so indicate and state the precise areain
which participation is sought;

(d) If the party seeks to protect a personal interest in the outcome of the proceeding, a detailed statement of the party’s interest
economic or otherwise, and how such interest may be affected by the results of the proceeding;

(e) If the party seeks to represent a public interest in the results of the proceeding, a detailed statement of such public interest, the
manner in which such public interest will be affected by the results of the proceeding, and the party’ s qualifications to represent such public
interest; and

(f) A statement of the reasons why existing parties to the proceeding cannot adequately represent the interests identified in subsections
(3)(d) or (€) of thisrule.

(4) Each party shall have seven days from the date of mailing to file a response to the natice of appearance.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, €ff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436-001—0065 Request by Agency to Participate asa Party or an Interested Agency

(1) When the division gives notice that it intends to hold a contested case hearing, it may also notify the parties that it intends to name
any other agency that has an interest in the outcome of that proceeding as a party or as an interested agency, either on its own initiative or upon
request by that other agency.

(2) Each party shall have seven days from the date of personal service or mailing of the notice to file objections.

(3) Thedivision’s decision to name an agency as aparty or as an interested agency shall be by written order and served promptly on
the parties and the named agency.

(4) An agency named as a party or as an interested agency has the same procedural rights and shall be given the same notices, as any
party in the proceeding. An interested agency, unlike a party, has no right to judicial review.

(5) An agency may not be named as a party under this rule without written authorization of the Attorney General ]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436—001—0090 Postponement and Continuances
(1) The presiding officer may postpone or continue the hearing for good cause.

(2) A party requesting postponement of a hearing do so as soon as the party is aware of the need for postponement. The request may
bein writing or orally.

(3) If one or more of the parties objects to the postponement, the presiding officer may schedule a conference call with the parties.

(4) When acontinuance is necessary, additional hearing dates shall be scheduled ]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04

[436—001—0105 Pre-hearing Conference

(2) Prior to hearing, the presiding officer may conduct one or more prehearing conferences to facilitate the conduct and resolution of
the case. At the presiding officer’s own initiative or at a party’ s request, the presiding officer may convene the conference.

(2) The purposes of a prehearing conference may include, but are not limited to, one or more of the following:
(a) to facilitate discovery and to resolve disagreements about discovery;
(b) to identify, simplify and clarify issues, aswell as eliminateirrelevant issues;

(c) to obtain stipulations of fact;
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(d) to discuss settlement or other resolution or partial resolution of the case;
(e) for any other good cause determined by the presiding officer.
(3) The prehearing conference may be conducted in person or by telephone.

(4) The presiding officer shall make arecord, either audio or stenographic, of any stipulations, rulings and agreements. Stipulations to
facts and to the authenticity of documents and agreements to narrow issues shall be binding upon the parties unless good cause is shown for

rescinding a stipulation or agreement. Settlement discussions are not a part of the record.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0110  Consolidation or Separation

(2) The [presding officer] @dministrative law judge may consolidate cases in which there are
common parties or common issues of law and fact.

(2) The [presding officer]@dministr ative law judge may separate cases which will promote
efficient disposition of the matters.

Stat. Auth.: ORS 656.726(] 3] 4)

Stats. Implemented: ORS 183.310 through 183.508 and 656.704(2)

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436-001-0120 Motions

(2) At the discretion of the presiding officer, pre-hearing and post-hearing motions shall be filed in writing. Motions shall contain a
clear and plain statement of the relief sought. The moving party shall serve all parties with a copy of any written motion.

(2) The other parties shall have seven days from the date of service of the motion, or such greater or lesser time as the presiding officer
may allow, to file aresponse to the moti on.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436-001-0135 Discovery

(2) At the discretion of the presiding officer, discovery may be ordered in appropriate cases. If the presiding officer does authorize
discovery, the presiding officer shall control the methods, timing and extent of discovery. Nothing, however, in this rule prevents informal
exchanges of information.

(2) Discovery may include, but is not limited to, one or more of the following:
(a) depositions;
(b) disclosure of names and addresses of witnesses expected to testify at the hearing;

(c) production of documents, which may but need not be limited to documents that the party producing the documents plansto offer as
evidence;

(d) production of objects for inspection or permission to enter upon land to inspect land or other property;

(e) requests for admissions;

(f) written interrogatories;

(9) prehearing conferences, as provided in OAR 436-001-0105.

(3) Before requesting a discovery order, a party shall seek the discovery through an informal exchange of information.
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(4)(a) A party that seeks to take the testimony of a material witness by deposition shall file a written request with the presiding officer.
Therequest shall set forth the name and address of the witness, an explanation of the materiality of the witness's testimony, an explanation of why
adeposition rather than informal or other means of discovery is necessary, and a request that the witness's testimony be taken before an officer
named in the request for the purpose of recording testimony.

(b) For all other forms of discovery, arequest for discovery order shall be in writing and shall include a description of the attemptsto
obtain the requested discovery informally. The request shall be mailed or delivered to the presiding officer, with a copy to the other parties. The
presiding officer shall consider any objections by the party from whom discovery is sought.

(5) Any discovery request shall be reasonably likely to produce information that is generally relevant to the case. If the relevance of
the requested discovery is not apparent, the presiding officer may require the party requesting discovery to explain how the request islikely to
produce relevant information. If the request appears to be unduly burdensome, the presiding officer may reguire an explanation of why the
requested information is necessary or is likely to facilitate resolution of the case.

(6) The presiding officer may issue an order granting a discovery request in whole or in part.

(7) The presiding officer may refuse to admit evidence which has not been disclosed in response to a discovery order, unless the party
that failed to provide discovery offers a satisfactory reason for having failed to do so or unless excluding the evidence would violate the duty to
conduct afull and fair inquiry under ORS 183.415(10). If the presiding officer admits evidence which was not disclosed as ordered, the presiding

officer may grant a continuance to allow an opportunity for the other parties to respond.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436-001-0140 Subpoenas

(1) The attendance and testimony of witnesses, and the production of documents or physical evidence under the witnesses' control or
possession, may be compelled by subpoena.

(2) Subpoenas may be issued by the director, the presiding officer, other designees of the director any party authorized by the
presiding officer, or the attorney of the party in whose behalf the witnesses are required to appear.

(3) If the hearing is by telephone, at least two days before hearing, the party who subpoenaed the witness shall provide to the presiding
officer, the name of the witness and telephone number where the witness can be reached at the time of the hearing.

(4) Witnesses appearing by subpoena, unless a party, or an officer or employee of the department, shall be paid the fees and mileage
required by ORS 44.415(2) by the party who subpoenas them, other than employers, their officers and representatives subpoenaed by the

di rector.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.310 through 183.550 and 656.704
Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0150  Change of [presiding office] Administrative L aw Judge

[ @ ]Thedirector adopts OAR 471-060-0005, by reference. [if the presiding officer has a potential
conflict of interest as defined in ORS 244.020, the presiding officer shall withdraw from the case or advise the parties of the nature of the conflict.

(2) Any party may request, by motion, that the presiding officer be removed from a case on the grounds of personal bias or conflict of
interest by filing with the director, promptly upon discovery of the alleged facts, an affidavit which sets forth the grounds for disqualification.

(a) The presiding officer may withdraw from the case.

(b) If the director finds the request for disqualification isfiled with due diligence, and the supporting affidavit is sufficient onits face,
the director shall either disqualify the presiding officer and assign another presiding officer to the case, or order a hearing on the allegation in the
affidavit.

(c) If the director does not disqualify the presiding officer, the director shall state the grounds and so rule on the record.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.310 through 183.550, 656.704(2)

Hist: Filed 5/22/92 asWCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04
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436-001-0155 Manner of Filing a Contested-Case Hearing Request

(1) A [Requests Jreguest for hearing|[, motions and other hearing documents may be filed by mail, facsimile
transmission or delivery to the division] Must be mailed to the division no later than thefiling deadline.
Thedate and time of receipt for electronic filingsis determined under ORS 84.043. Parties
areresponsiblefor submitting arequest timey, which will not be extended except as
provided in section (6) of thisrule. Therequest should be copied to all known parties and
their legal representatives, if any.

(2) A contested case hearing request must bein writing. A party may usethe
division’s Form 2839. I f filing by €ectronic mail and attaching a word processing
document, the document must bein Microsoft Word 97 format. A reguest for hearing must
include:

(a) Theidentity, name, address, and phone number of the party making the request:

(b) Thedivision’s administrative order number:

(c) Theworker’s name, addr ess, and phone number ;

(d) The name, address, and phone number of theworker’s attorney, if any:

(e) Thedate of injury:

(f) Theinsurer or self-insured employer claim number:

(a) Thedivision’'sfile number:

(h) Thereason for reguesting review; and

(i) If applicable, thejustification for holding an in-per son hearing.

(3) A request for hearing may be mailed or delivered to the division.

(4) A request for hearing may be electronically transmitted to
“wcd.hearings@state.or.us’, the division’s contested-case hearing e ectronic mail address.
Thedivision will acknowledge receipt of thetransmission by electronic response. A party
submitting arequest for hearing under this section consents and agr ees to conduct the
transaction electronically. The party’s electronic mailing address qualifies asits electronic

signature.

(5) A telephonic facsimile [copy of adocument Jrequest for_hearing will be accepted [for filing]
provided the document transmitted indicates [a thetop |that it has been delivered by FAX, uses the
division’s facsimile transmission number| isused], and the original signed document is
simultaneously mailed[, addressed] tO the [pivision]division. The complete facsimile copy must be
received by [the Divison by 5 p.m. on ] the filing deadline. When reception of a document begins after 5
p.m., the receipt date [of filing of that document, for purposes of theserules, shall |Will be the date of the next
regul ar Workday. [ Persons filing documents by facsimile copy accept all responsibility for timely filings. Delaysin transmission shall

not extend filing deadlina]

(6) Thedirector will deny requestsfor hearing if thereguest is submitted or
received after thefiling deadline. The party may request a show-cause hearing within 30
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days after the date of the denial notice. The administrative law judge may only consider
whether:

(a) Thereguest for contested case hearing was filed timely: or

(b) If good cause existed that prevented the party from timely reguesting a hearing
on the merits.

Stat. Auth.: ORS 656.726([ 3] 4).and ORS 84.013

Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist: Filed 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0160 Extension of Timefor Filing

Requests for extension of time for filing documents other than a reguest for hearing
[snall Imust be received by the director, or the administrative law judge if the contested case
has been referred to the Office of Administrative Hearings, on or before the document’s
[date]f”inq deadli ne.[ on which the document isdue] .

Stat. Auth.: ORS 656.726([ 3] 4)

Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04

436-001-0170 Duties and Power s of the [presiding office] Administrative L aw Judge
(;)_The [pr&siding officer shall conduct afair and impartial hearing. The presiding officer] administrative law
[udge [hasadthority to] may[ ]

[ (1) Administer oaths and affirmations;

(2) Regulate the course of the hearing and exclude persons from the hearings;

(3) Require a party to state their position on any issue and the basis for that position;
(4) Order aparty to produce awitness or other evidence;

(5) Call and examine any party or witness,

(6) Close and reopen the hearing record as justice so requires;

@ Rrlremand_a dispute to the director for further administrative [unit; ]action. [and

(8) Take any other action necessary, in the presiding officer’ s reasonable judgment, for a full and fair disposition of the case]

(2) Unless otherwise provided in writing, the director delegates to an administrative
law judge conducting a contested case hearing on the director’s behalf the authority to:

(a) Rule on a petition to participate asa party or asalimited party under OAR 137-
003-0535;

(b) I'ssue subpoenasin support of a discovery order, and manage discovery motions,
under OAR 137-003-0572(10) when a motion for an order requiring discovery has been
filed with the administrative law judge under OAR 137-003-0520(2):

(c) Issue awritten order granting or denying a deposition, or issue a subpoena to
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compel a deposition, of persons other than department employees under OAR 137-003-
0572;

(d) Deter mine whether a party isunableto pay for a qualified inter preter under
OAR 137-003-0590:

(e) Execute and issuefinal orders of dismissal when therequesting party has
withdrawn thereguest, and no cross-request for hearing was filed: and

(f) Execute and issue final orders by default under OAR 137-003-0670.

(3) If necessary, the administrative law judge shall continue a hearing to allow the
presentation of oral or written legal argument by the Department of Justice.

Stat. Auth.: ORS 656.726(4[ 3])

Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04

[436-001-0171 Hearings Security

(1) Any party or representative, having knowledge or reasonable belief that any person participating in the hearing may present a
danger or may be athreat to anyoneinvolved in the hearing, shall immediately notify the assigned presiding officer and the opposing parties or
representatives of the potentially dangerous situation.

(2) All decisionsinvolving security at the hearing shall be within the discretion of the presiding officer.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436—001—0175 Conducting a Contested Case Hearing
(1) The contested case hearing shall be conducted by and under the control of the presiding officer, so as to include the following:

(a) The statement and evidence of the petitioner in support of its action;

(b) The statement and evidence of respondent, interested agencies, and other parties, except that subject areas of the limited parties
shall be confined to the area of participation granted by the presiding officer;

(c) Any rebuttal evidence; and

(d) Any closing arguments.

(2) Presiding officers, interested agencies and parties shall have the right to question witnesses. However, questions of witnesses by
limited parties shall be confined to the area of participation granted by the presiding officer.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0185 Hearings

(1) At the discretion of the [presiding officer] @dministr ative law judge, hearings may be
conducted either by telephone or in-person.

(2) [A party desiring an in-person hearing shall make awritten request. | IN-person contested case hearings are
held in Salem, Oregon except when the administr ative law judge] presiding officer] authorizes a
hearing outside of Salem.
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(3) Upon prior arrangement and approval of the [presiding officer]@administr ative law judge, a
party or witness for an in-person hearing may appear by telephone.

(4) The [presiding officer] @dministrative law judge shall make an audio recording of [any ]all
hearings.

(5) Prior to [ commencement of ahearing] the hearing, each party and the division [shal] must
provide copies of documentary evidencethat it will seek to introduceinto therecord to al
other parties, the director’s representative under OAR 436-001-0030(2), [presiding officer]@and the
administr ative law judge] and to the division, copies of documentary evidence that it will seek to introduce into the record].

(6) Nothing in this rule precludes any party or the division from seeking to introduce
documentary evidence in addition to evidence described in [sub] section (5) during the hearing.
The [presiding officer] @administr ative law judge may receive such evidence, subject to the applicable
rules of evidence, if inclusion of the evidence in the record is necessary to conduct afull and fair
hearing. When new evidence is introduced, the other parties may request an opportunity to
submit rebuttal evidence. The [presiding officer] @dministrative law judge may allow the admission
of rebuttal evidence. If any evidence introduced during the hearing has not previously been
provided to the [presiding officer] @dministr ative law judge, [to]the [divison ]director’s
representative, and to the other parties, the hearing may be continued for sufficient timeto
allow the party or the division to obtain and review the evidence.

[ (7) The presiding officer may recess the hearing to discuss any of the matterslisted in OAR 436-001-0105(2) ]

Stat. Auth.: ORS 656.726([ 3] 4)

Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist: Filed 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[ 436-001-0191 Evidence
(2) Evidence of atype commonly relied upon by reasonably prudent persons in the conduct of their serious affairs shall be admissible.

(2) Irrdlevant, immaterial or unduly repetitious evidence shall be excluded.

(3) Subject to the presiding officer’ s discretion to exclude irrelevant, immaterial or unduly repetitious matter, all offered evidence, not
objected to, will be received.

(4) Evidence objected to may be received by the presiding officer. Rulings on its admissibility or exclusion, if not made at the hearing,
shall be made on the record at or before the time afinal order isissued.

(5) The presiding officer shall accept an offer of proof made for excluded evidence. The offer of proof shall contain sufficient detail to
alow the reviewing agency or court to determine whether the evidence was properly excluded. The presiding officer has discretion to decide
whether the offer of proof isto be oral or written and at what stage in the proceeding it will be made. The presiding officer may place reasonable

limits on the offer of proof, including the time to be devoted to an oral offer or the number of pagesin awritten offer.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, €ff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[ 436-001-0195 Medical Evidence
The following does not constitute “new medical evidence” and, if relevant, may be admissible in a contested case:

(1) Supplemental cross-examination of medical professionals whose reports or work products are included in the medical evidence
gathered by the Medical Review Unit's staff, provided the scope of the cross-examination deals with events occurring on or before the date the
Medical Review Unit’s record was closed.

(2) Supplemental reports, corrections and clarifications by medical professionals whose reports or work products are in the medical
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evidence gathered by the Medical Review Unit’s staff provided the scope of the additional items deals with events occurring on or before the date
the Medical Review Unit’s record was closed.

(3) Supplemental cross-examination of those providing data under subsection (2), provided the scope of the cross-examination is
limited to what is under subsection (2).

(4) Relevant testi mony.]

Stat. Auth.: ORS 656.726(] 3] 4)

Stats. Implemented: ORS 656.260, 656.327, and 656.704(2)

Hist: Filed 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0201 Failureto Appear

(2) If the petitioner fails to appear at the hearing, the [presiding officer] @dministr ative law
[udge may issue an order of dismissal or an order to show cause. An order to show cause shall
allow the petitioner ten days to present argument establishing good cause reason for the failure to
appear.

(2) If the respondent does not appear, the [presiding officer] @dministrative law judge has the
discretion to proceed with the hearing.

Stat. Auth.: ORS 656.726(] 3] 4)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04

[436—001—0205 Withdrawal of Attorney from Contested Case
If an attorney is withdrawing from representing a party, the attorney shall provide written notice of the withdrawal to all parties and
the presiding officer.]

Stat. Auth.: ORS 656.726(] 3] 4)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, ff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0210 Record and Transcript of Hearing

(1) A verbatim record shall be made of [te]all hearings, including al motions, rulings and
testimony. The record shall be made by audio tape or reporter, at the discretion of the [presiding
office’]@dministrative law judge.

(2) At any time before the decision becomes final, the [presiding officer] @administr ative law
judge or director may order afull or partial transcript of the record.

(3) At any time before the reporter’ s notes or recordings of the hearing are destroyed, any
party may order atranscript at that party’s expense.

(4) Audio tapes, reporters notes or records of a hearing may be destroyed six months
after final disposition of the case.

Stat. Auth.: ORS 656.726(] 3] 4)

Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92
Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04
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436-001-0225 Scope of Review/Limitations on the Record

(1) Review of medical service (ORS 656.245 and 656.247(3)(a)) and treatment (ORS
656.327 and 656.260) disputesisfor substantial evidenceor error of law. New medical
evidence or issues may not be considered at the contested-case hearing.

(2) In vocational assistance (ORS 656.340) disputes, new evidence may be admitted.
The standard of review isto deter mine whether thedirector’sorder:

(a) Violates a statuteor rule

(b) Exceedsthe statutory authority of the agency:

(c) Was made upon unlawful procedure; or

(d) Was characterized by abuse of discretion or clearly unwarranted exer cise of
discretion.

(3) The scope of review for medical fee (ORS 656.248 and 656.247(3)(b)) disputesis
de novo.

(4) The scope of review in all other contested-case hearing disputesis de novo, unless
otherwise prescribed by statute or administrativerule.

[The scope of review shall be as follows:
(1) Medical services disputes arising under ORS 656.245 shall be reviewed de novo.
(2) Medical fee disputes arising under ORS 656.248 shall be reviewed de novo.

(3) Medical treatment disputes arising under ORS 656.327 shall be reviewed pursuant to the substantial evidence standard. In such
disputes, no new medical evidence or medical issues, as defined by OAR 436-001-0195, shall be admitted at the contested hearing.

(4) Medical treatment disputes arising within amanaged care organi zation certified under ORS 656.260 shall be reviewed pursuant to
the substantial evidence standard. In such disputes, no new medical evidence or medical issues, as defined by OAR 436-001-0195, shall be
admitted at the contested case hearing.

(5) Vocational assistance disputes arising under ORS 656.340 shall be reviewed pursuant to the limited scope of review in ORS
656.283, as follows:

(a) Violates a statute or rule;

(b) Exceeds the statutory authority of the agency;

(c) Was made upon unlawful procedure; or

(d) Was characterized by abuse of discretion or clearly unwarranted exercise of discretion.

(A) At the hearing, the presiding officer may admit new evidence to determineif any of the above occurred.

(B) Review of any new evidence is de novo.
(6) All other disputes shall be reviewed de novo unless otherwise prescribed by statute or administrative ruIe.]

Stat. Auth.: ORS 656.726(] 3] 4)

Stats. Implemented: ORS 656.260, 656.283, 656.327, 656.704(2)

Hist: Filed 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04

436-001-0226  Notice of Expert Testimony

At least 14 days before the hearing, a party shall provide written notice to the [presiding
officer] @dministrative law judge, all [and]other parties, and the director’s representative [in
writing, theidentity of [identifying each expert witness the party will call to testify at hearing. 1f a party
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failsto provide 14 days notice, the contested-case hearing will be continued to allow
sufficient timefor the partiesto prepare.

Stat. Auth.: ORS 656.726([ 3] 4)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04

[436-001-0231 Official Notice

(2) The presiding officers may take official notice of afact, if it isafact not subject to reasonable dispute becauseit is generally
known or can be accurately and readily determined by resort to sources whose accuracy cannot reasonably be questioned.

(2) The presiding officers may also take official notice of general, technical or scientific facts within their specialized knowledge.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, €ff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0240 Exhibits and Exchange of Exhibits

(1) Thedivision [snai]will provide the parties and the [presiding officer] @dministr ative law
[udge legible copies of all documents that were relied upon in the underlying administrative
review, together with an index. The index [sai]will include a description of each document,
author, number of pages, and date of the document. The documents [shal]will be arranged in
chronological order and designated by numbers in the lower right corner of each page, beginning
with the document of earliest date. Pagination of multiple-page documents [shal]will be
designated by the document number, followed by the page number. For example, page two of
document five may be marked as “Exhibit 5, page 2" or “Ex. 5-2,” etc.

(2[4]) Not less than [fourteen] 14 days before the hearing, or within seven days of receipt of
the division’s document index and documents, which ever is later, the petitioner(s) [shal]j must
provide the other parties, the director’srepresentative, and the [presiding officer] @administrative
law judge legible copies of any additional documents [that they will offer at] 10 be relied upon at
hearing. The additional documents [shai]j must be marked and accompanied by a supplemental
document index, numbered to coincide in chronological order with the division’s
[documents] €xhibits and exhibit list. For example, a document which is chronologically between
documents [five] 5 and [six] 6 of the division’s [documents]exhibit list may be marked as “Exhibit 5a,”
“Ex. 5a,” etc.

(3[6]) Not less than seven days before the hearing, the respondent(s)/cross-petitioner(s)
[snal]must provide to the other parties, the director’srepresentative, and the [presiding
officer]@dministrative law judge legible copies of any additional documents that they will offer at
hearing in the same manner as provided by the petitioner(s).

(ﬂ-[ 2]) [If photographs are used as exhibits, each party and the presiding officer shall be provided with a set of the photos.] Any
party using photogr aphs as exhibits must provide each party, thedirector’srepresentative,
and the administrative law judge with a set of the photogr aphs.

[®@](5) All exhibits offered, whether or not admitted into evidence, unless withdrawn,
[snar]will be part of the record in the case.

(6[4]) At the discretion of the [presiding officer] @administr ative law judge,[ to accompany the record,]
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an accurate description or photograph of an object or real evidence may be substituted for such
object or rea evidence. The party offering such evidence shall be responsible for providing the
description or photograph, and for retaining custody of the object until the caseis closed.

(7) If any party, in theregular course of the party’sbusiness or activity, had kept or
recorded any memorandum, writing, entry, print, reproduction, or a combination ther eof,
of any act, transaction, occurrence, or event, and in theregular course of the party’s
business or activity has caused any or all of the sameto berecorded, copied, or reproduced
by any photographic, photostatic, microfilm, micro-card, miniature photographic, optical
imaging, or other processthat accurately reproduces or forms a durable medium for so
reproducing the original, the original may be destroyed in the regular cour se of business.
Such reproduction, when satisfactorily identified, isas admissiblein evidence asthe
original itsef whether theoriginal isin existence or not at thetimea party introducesinto
evidence such reproduction. Theintroduction of areproduced record, enlargement, or
facsimile does not preclude admission of the original.

[(5) The presiding officer has discretion to admit evidence as otherwise provided under these ruleﬁ.]

Stat. Auth.: ORS 656.726([ 3] 4)
Stats. | mplemented: ORS 183.310 through 183.550, 656.260, 656.327, 656.283 and 656.704(2)
Hist: Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92

Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96

Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98

Amended 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04

[ 436-001-0255 Ex Parte Communication

(1) An ex parte communication isan oral or written communication to the presiding officer or administrator not made in the presence
of al partiesto the hearing, concerning afact in issue in the proceeding, but does not include communication from agency staff or counsel about
factsin the record.

(2) If the presiding officer or administrator receives an ex parte communication during the pendency of the proceeding, the individual
shall:

(a) Giveadll parties notice of the substance of the communication, if oral, or a copy of the communication, if written; and

(b) Provide any party who did not present the ex parte communication an opportunity to rebut the substance of the ex parte
communication at the hearing, at a separate hearing for the limited purpose of receiving evidence relating to the ex parte communication, or in
writing.

(3) Thedivision’srecord of a contested case proceeding shall include:
(8) The ex parte communication, if in writing;
(b) A statement of the substance of the ex parte communication, if oral;

(c) The presiding officer’s or administrator’ s notice to the parties of the ex parte communication; and

(d) Rebuttal evidence.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, €ff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0260 Unacceptable Conduct

(1) Contested case hearings [beforethe director] @re not public meetings and are not open to the
public, except with the consent of the parties and as authorized by the [presiding
officer]@dministrative law judge.
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(2) The [presiding officer] @administrative law judge may [have]expel aperson [removed [from a
contested case hearing if that person disrupts the proceeding.

(3) The [presiding officer] @dministr ative law judge may prohibit broadcasting, television,
sound or video recording, and the taking of photographs of proceedingsin the hearing room.
These prohibitions, in the [presiding officer s discretion] @dministr ative law judge’ s discr etion, may be
applied to areas immediately adjacent to the hearing room where the activities may interrupt or
interfere with entry or exit from the hearing room and distract or disturb the proceedings or
interfere with the conduct of the hearing.

Stat. Auth.: ORS 656.726([ 3] 4)
Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist:

Filed 5/22/92 as WCD Admin. Order 9-1992, eff. 5/25/92

Amended 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0265

Attorney Fees

(1) In caseswherethedirector isreguired to assess an attorney fee under ORS

656.385(1) (82, ch. 756, OL 2003):

(a) Thefee must be based on thefactorslisted in ORS 656.385(1) (82, ch. 756, OL

2003).

(b) Absent a showing of extraordinary circumstances or unless otherwise agreed by

the parties, the fee may not exceed $2,000 nor fall outside the ranges provided in the

following matrix:

Estimated Results Attorney Time Devoted
Achieved

1-2hours | 2.1-4 hours | 4.1-6 hours | 6.1-8 hours | 8.1-12 hours
$1-$2000 $100-400 | $200-700 $300-750 $600-1000 | $800-1250
$2001-$4000 $200-500 | $400-800 $600-900 $800-1300 | $1050-1500
$4001-$6000 $300-700 | $600-1000 | $800-1250 | $1000-1450 | $1300-1750
$6001-$10000 $400-900 | $800-1300 | $1050-1600 | $1350-1800 | $1550-2000

(c) In cases under ORS 656.245, 656.260, or 656.327, the factorslisted in OAR 436-

010-0008(13) may also be consider ed.

(d) In cases under ORS 656.340, thefactorslisted in OAR 436-120-0008(2) may also

be consider ed.

(2) Except as provided in section (3), [in] in cases where the administrative law judge

or director [isauthorized to] 8SSESSES aN [reasonable] attorney fee [by satute], the following factors may

also be considered:

(@) [Thetime devoted to the case;

()] The complexity of the issue(s) involved;
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[(©] (b) The quality of the legal representation;

[@] (c) The value of the interest involved,;

[©] (d) The nature of the proceedings,

[ () The benefit secured for the claimant;]

[@] (€) Therisk in aparticular case that an attorney’ s efforts may go uncompensated,;
[m] (f) The assertion of frivolous issues or defenses,

[m] (q) A statement of services, if submitted within seven days of the hearing date, unless
the [presiding officer] @administrative law judge instructs otherwise; and

[6)] (h) Any other relevant consideration deemed appropriate by the [presiding officer]
administrative law judge or director.

[(2) If the attorney representing a claimant is instrumental in obtaining a settlement of the dispute, after a hearing request isfiled but
prior to the director’ s decision, the presiding officer or director may, where authorized by law, approve an assessed fee agreed to by the parties or
may assess a fee considering the factors set forth in subsection (1).

(3) Attorney fees may only be authorized if an executed attorney retainer agreement has been fiIed.]

(3) In casesunder ORS 656.262(11) (81, ch. 756, OL 2003) wheretheissueis soldy
the assessment and payment of a penalty and attorney fee, OAR 438-015-0110 applies.

(4) [oncethe] I an attorney fee has been assessed by an administrativelaw judgein a
proposed order, the opposing parties may file written exceptions to the fee [pursuant tolunder
OAR 436-001-0275.

Stat. Auth.: ORS 656.726([ 3] 4)
Stats. I mplemented: ORS 656.262, 656.385, 656.388 and 656.704(2) (and ch. 756, OL _2003)
Hist: Filed 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96

Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98

Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0275  Proposed and Final Orders, Filing Exceptions

(1) When the [divison ]administrative law judge serves a proposed and final order on the
parties, the [divison | Office of Administrative Hearings shall notify the partie[:

(@ T]that[, in order to be considered by the division,] Written exceptions [shal |must be filed within 30
days of the date of service of the proposed and final order|; and].

[ (b) When and in what form argument may be made to the administrator who will render the final order.]

([c]2) [That w] W ritten responses [by other parties]t0 exceptions [shalll must be filed within 20
days of service of the exceptions and areply, if any, [sraijmust be filed within 10 days of service
of the responses.

([2]3) If no exceptions are filed, the proposed and final order becomes final 30 days after
the date of service of the order|, subject to subsection (4)].

[ (3) If exceptions arefiled, the administrator may adopt the proposed order or prepare a new order.]

(4) [Nothing in this rule prohibits the staff of a non-party agency from commenting on the proposed order
o] Notwithstanding section (3) of thisrule, the administrator [from revising] may revise the
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proposed and final order|, even if no exceptions are filed by the parties.]_ Under OAR 137-003-0501 to 137-003-
0700, or theserules.

(5) “Date of service” means the date [of mailing or delivery. ] mailed or deliver ed.

Stat. Auth.: ORS 656.726(] 3] 4)

Stats. Implemented: ORS 183.310 through 183.550 and 656.704(2)

Hist: Filed 2/12/96 as WCD Admin. Order 96-055 eff. 2/12/96
Amended 08/10/98 as WCD Admin. Order 98-057, eff. 9-15-98
Amended 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[ 436-001-0285 Final Orders
(2) Final ordersin contested cases shall comply with all of the requirements prescribed in ORS 183.470.

(2) The date of service of the order to the parties shall be specified in writing and be part of or be attached to the order.

(3) Review of final orders shall be pursuant to ORS 183.480 «t. seq]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057, €ff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

[436-001—0295 Immediate Suspension or Refusal to Renew a License, Notice of Opportunity for Hearing, Service

(1) Upon finding there is a serious danger to the public health or safety, the director may immediately suspend or refuse to renew a
license. For purposes of this rule, such adecision isreferred to as an emergency suspension order. An emergency suspension order shall bein
writing and may be issued without prior notice to the licensee or an opportunity for a hearing as required for contested cases under ORS chapter
183.

(2)(a) Except when the danger to the public health or safety is so imminent that opportunity for the licensee to object under subsection
(3) of thisruleis not practicable as determined by the director, the director shall provide the licensee with notice and opportunity to object prior to
issuing the emergency suspension order. For purposes of thisrule, this noticeis referred to as a pre-suspension notice.

(b) The pre-suspension notice shall:

(A) Describe generally the acts of the licensee and the circumstances that would be grounds for revocation, suspension or refusal to
renew the license under the director’ s usual procedures;

(B) Describe generally the reasons why the acts of the licensee and the circumstances seriously and immediately endanger the public’'s
health or safety; and

(C) Identify a person who the licensee may contact and who is authorized to issue the emergency suspension order or to make
recommendations regarding the issuance of the emergency suspension order.

(c) The director may provide the pre-suspension notice to the licensee in writing, orally or by any other means available.

(3) Following the pre-suspension notice, the director shall provide the licensee an immediate opportunity to respond to the pre-
suspension notice before a person authorized to issue the emergency suspension order or to make recommendations regarding the issuance of the
emergency suspension order. An emergency suspension order may be issued anytime thereafter.

(4)(a) When the director issues an emergency suspension order, the director shall serve the order on the licensee either personally or
by registered or certified mail.

(b) The order shall include the following statements:
(A) Those required under ORS 183.415(2) and (3);
(B) That the licensee has the right to demand a hearing to be held as soon as practicable to contest the emergency suspension order;

(C) That if the demand for hearing is not received by the division within 90 days of the date of notice of the emergency suspension
order the licensee shall have waived its right to a hearing under ORS chapter 183;

(D) The effective date of the emergency suspension order;

(E) Findings of the specific acts or omissions of the licensee that are grounds for revocation, suspension or refusal to renew the
license, and the reasons these acts or omissions seriously and immediately endanger the public’s health or safety; and

(F) That the director may combine the hearing on the emergency suspension order with any other proceedings before the director
affecting the license. The procedures for a combined proceeding shall be those applicable to the other proceeding affecting the license.

DIV.001-21



ORDER NO. 04-053
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
PROCEDURAL RULES GOVERNING RULEMAKING AND HEARINGS

(5)(a) If timely requested by the licensee, the director shall hold a hearing on the emergency suspension order as soon as practicable.
(b) At the hearing, the division shall consider the facts and circumstances including, but not limited to:

(A) Whether the acts or omissions of the licensee pose a serious danger to the public’'s health or safety; and

(B) Whether circumstances at the time of the hearing justify confirmation, alteration or revocation of the order.]

Stat. Auth.: ORS 656.726(3)

Stats. Implemented: ORS 183.415 and 656.704(2)

Hist: Filed 08/10/98 as WCD Admin. Order 98-057. €ff. 9-15-98
Repealed 3/4/04 as WCD Admin. Order 04-053, eff. 4/1/04

436-001-0300 Alter native Dispute Resolution

(1) Thedirector may contact the parties to a contested case dispute for the purposes
of offering a resolution alter native to a contested-case hearing.

(2) If consent to attempt alternative dispute resolution isreceived prior to referral of
the dispute to the Office of Administrative Hearings, the director will stay thereferral.
Oncethedisputeis settled, or it becomes clear that no resolution can bereached, the
director will refer it.

(3) If consent to attempt alter native dispute resolution isreceived after referral of
the dispute to the Office of Administrative Hearings, the director will notify the
administrative law judge that the parties have agreed to use an alter native dispute
resolution process, and that the hearing should be suspended until the processis complete.
Oncethedisputeis settled, or it becomes clear that no resolution can bereached, the
director will notify the administrative law judgeto resume the hearing.

(4) If the partiesresolve only theissues under thedirector’sjurisdiction related to
the contested case notice, then the director will incorporate the agreement into a final order
under OAR 137-003-0665.

(5) If the partiesresolve any or all mattersregarding the claim under ORS 656.236,
or_issues resolving disputes over compensability of a claim under ORS 656.289(4), the
disposition must be submitted to the Workers Compensation Board for approval.

Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 183.415, 183.502 (816, ch. 75, OL 2003)
Hist: Adopted 3/4/04 asWCD Admin. Order 04-053, eff. 4/1/04
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