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BEFORE THE DIRECTOR OF THE
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
OF THE STATE OF OREGON

In the Matter of the Amendment of
436-010, Medica Services

436-015, Managed Care Organizations

436-030, Claim Closure and Reconsideration
436-035, Disability Rating Standards

436-050, Employer/Insurer Coverage Responsibility
436-055, Claims Examiner Certification

436-060, Claims Administration

436-105, Employer-at-Injury Program

436-110, Preferred Worker Program

436-120, Vocationa Assistance to Injured Workers
436-160, Electronic Data Interchange

SUMMARY OF
TESTIMONY AND
AGENCY RESPONSES

N N N N N N N N N N N N N

This document summarizes the significant data, views, and arguments contained in the hearing
record. The purpose of this summary isto provide the Director with arecord of the agency
conclusions about the major issues raised.

The proposed amendment to the rules was announced in the Secretary of State’s Oregon Bulletin
dated October 1, 2005. On November 1, 2005, a public rulemaking hearing was held as
announced at 10:30 am. in Room 260 of the Labor and Industries Building, 350 Winter Street
NE, Salem, Oregon 97301-3879. Fred Bruyns, from the Workers Compensation Division, acted
as hearing officer. Business Support Services audio-recorded the hearing and created awritten
transcript. The record was held open for written comment through November 7, 2005.

Six people testified at the public rulemaking hearing. The transcript of the hearing is marked as
Exhibit 15 (“A” through “F"). In addition, fourteen written documents were submitted as
testimony.

Testimony list:
Exhibit Rule Testifying Representing
divisions
1 060 Carmen Jones Legacy Health System
010 Medical Advisory Medical Advisory Committee
Committee

3 060 Robert Hamre DCBS Workers Compensation
Division

4 010, 055, 060 | George Goodman Independent Medical Examination
Association
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5 010 Scott Gallant Oregon Medical Association
010 David Silver, M.D. David J. Silver, M.D., P.C.
7 010,015 | Victor Breen & Kaiser on the Job
Sandra Cardelli
8 010 M. Joshua Haber, M .D.
9 010, 030, 060 | Linda Barno Oregon Self-Insurers Association
10 010 John Di Paola, M .D. Occupational Orthopedics
11 010, 030, Nicole Schneider Liberty Northwest Insurance
055, 060, 110
12 015 Ramona St. George Oregon Health Systems, Inc.
13 010, 030, | ChrisDavie SAIF Corporation
035, 055,
060, 105,
110, 120
14 010 Laurel Gunderson Providence MCO
15-A 060 Wendy Stone DCBS Workers Compensation
Division
15-B 010, 055, 060 | George Goodman Independent Medical Examination
Association
15-C 010 Scott Gallant Oregon Medical Association
15-D 010,015 | Victor Breen Kaiser on the Job
15-E 010 Vance Day Attorney at Law
15-F 010 Nyla Jebousek Law Offices of NylaL. Jebousek, P.C.
Testimony: OAR 436-010 Exhibit #5 & 15-C

The Oregon Medica Association (OMA), representing both attending physicians and physicians
who perform Independent Medical Examinations (IME), is concerned about the proposed rule
changes to OAR Chapter 436. The OMA understands that these changes are aresult of Senate
Bill 311 that was originally designed to address the perceived bias towards insurers from IME
physicians (see Workers' Compensation Insurer Medical Examination Study, December 2004).
Asavehicle for implementing recommendations of the Management Labor Advisory Committee
(MLAC) regarding IME examinations, SB 311 generated a great deal of discussion and debate.
With full knowledge and understanding of the issues, the Legidlative Assembly refrained from
including many of MLAC®recommendations. It is apparent from the proposed rules that the
Division has elected to go forward with several provisions that were considered by the legislature
and deliberately excluded from SB 311.
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On agoing forward basis, the OMA would like to be an active participant in the development of
the criteriafor the IME Physician List. As noted during the legislative session, OMA members
remain concerned that the Division may propose rules regarding the ethical and professional
standards applicable to physicians without their knowledge. It isthe OMA® position that such
matters are aready addressed in state law and administrative rules and effectively enforced by the
Board of Medical Examiners and were thoroughly debated during the SB 311 hearings.

While it may be appropriate to impose rules regarding ethical and appropriate conduct by clams
examiners, such rules should not be extended to cover IME physicians nor used as a basis for the
criteria by which the list of qualified IME physiciansis developed. Notwithstanding the above,
we look forward to assisting in the development of appropriate rules to implement the IME
Physician List.

Response: Administrative rules must remain within the boundaries of the laws created by the
Oregon Legislature, but almost always include procedural requirements necessary for the
implementation of those laws. In effect, the legislature often paints with a broad brush and
expects state agencies to do the detail work through public rule-making.

Senate Bill 311, SECTION 5, requires the director to adopt rules:

(3) Thedirector, in consultation with the advisory committee on medical care of the
Workers' Compensation Division of the Department of Consumer and Business Services, the
Workers Compensation Management-Labor Advisory Committee and affected
interest groups shall develop, and the director shall adopt by rule: (Emphasis added)

(a) Professional licensing training requirements and educational materials for physicians
participating in the workers' compensation system and conducting independent medical
examinations required under ORS 656.325 (1); and

(b) A process for investigating and reviewing complaints about independent medical
examinations conducted under the requirements of ORS 656.325 (1) that includes, but is not
limited to, standards for referring complaints to the appropriate health professional
regulatory board and an appeal s process for a physician who disagrees with an action taken
by the director under subsection (2) of this section.

The Management Labor Advisory Committee (MLAC) recommended a number of specific
actionsto implement SB 311, and most of these are included in the proposed rules. Upon request,
we can provide “RECOMMENDATIONS | Management-Labor Agreements Approved through
MLAC, 2/24/05.” This set of recommendations distinguishes between regulations that should be
implemented through statute and those appropriate for rule-making. Given the legidative
direction in SECTION 5 of SB 31I, we believe the director has the obligation to consider

MLAC’ s recommendations and the authority to propose related rule changes.

The agency acknowledges the OMA’s concerns that the Workers' Compensation Division may
propose rules regarding the ethical and professional standards applicable to physicians and do so
without their knowledge. The proposed rules do not address ethical and professional standards.
The division will contact the OMA to invite participation on 2006 rule-making advisory
committees to discuss final implementation of SB 311.
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Testimony:  OAR 436-010-0008(12)()(B) Exhibit #13

The statement of hours spent by the attorney on the issue before the director should also be
limited to the issue “on which the worker prevailed”.

Response: OAR 436-010-0008, section (12) aready limits attorney fees to issues on which the
worker prevails. “In any dispute in which arepresented worker prevails after a proceeding has
commenced before the director, the director will award an attorney fee* * *” Subsection (a) and
paragraph (B) are subject to the limitation of section (12). We believe this amendment is not
necessary and could lead to an expectation to restate other requirements in subordinate

paragraphs.

Testimony: OAR 436-010-0230, 0265, 0340 Exhibit #5 & 15-C

Sanctions against physicians who fail to provide diagnostic recordswithin 14 days. The
OMA understands that the goal of the proposed rule change is to ensure that IME physicians
receive diagnostic studies in advance of the scheduled Independent Medical Examination.
However, the penalty associated with failing to provide such records rests solely with "medical
service providers," which are defined as persons duly licensed to practice one more of the healing
arts and does not include hospitals, imaging centers or clinics. However, the practical redlity is
that in many cases the original diagnostic records are retained by the hospital, imaging center or
clinic, and the attending physician/medical service provider is given only a summary report.

Because of these circumstances, we suggest that, since the attending physician has control of only
the records in his possession, the rule to ensure that IME physicians receive al diagnostic records
in atimely fashion apply to those medical providers who directly possess such records.

Accordingly, the OMA requests that the language under OAR 436-010-0265 and OAR 436-010-
0340 be revised to apply to "medical providers," defined as medical service providers, hospitals,
medical clinics or vendors of medica services. Further, the rules should clarify that medical
providers are only obligated to furnish diagnostic records in their possession at the time of the
request and are not required to seek such records from another medical provider in order to
comply with the IME physician®request.

Given that sanctions may be imposed for violating the reporting requirements, clarification is
also warranted regarding the process by which amedical provider will be notified of the request
for diagnostic records. For example, the rules should specify not only that request be madein
writing, but also that payment is required prior to the release of records.

Response: Thistestimony makes three points:
1) Therules should refer to “medical providers’ rather than “medical service providers.”

We agree. Due to an oversight, permanent rules were filed without the recommended change.
The Workers' Compensation Division will change the wording as recommended when OAR
436-010 is amended in 2006.

2) Therules should clarify that penalties are not applicable if the records are not in the

Vi
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possession of the medical provider at the time of the request.

We agree with the concept, but we believe the change is unnecessary. If the Workers
Compensation Division is asked to impose a penalty on amedical provider for non-provision or
late provision of diagnostic records, and determines that the provider did not possess those
records, the division will not apply the penalty.

3) The rules should specify not only that request be made in writing, but also that payment is
required prior to the release of records.

We believe that requiring all such records requests to be in writing would be overly
prescriptive. If two medical offices elect to communicate by telephone, arule requiring written
requests would merely increase administrative costs and slow the transfer of records.

OAR 436-009-0010(8) requires that services be provided prior to payment. Requiring
pre-payment would substantially delay records transfers in many cases.

Testimony: OAR 436-010-0230(6) Exhibit #10

| propose that OAR 436-010-0230(6) contains a provision which is contradictory to the rest of the
rule and is counter to the generally accepted practice patterns of physiciansin the State of Oregon
(and the United States). The following statement should be removed from the OAR:

“Except in an emergency, drugs and medicines for oral consumption supplied by a physicians' or
authorized nurse practitioners’ office are compensable only for the initial supply to treat the
worker with the medication up to a maximum of ten (10) days, subject to the provisions of this
rule and OAR 436-009-0090.”

See additional information in the Appendix, “Exhibit #10 Supporting documents’

Response: We believe this testimony deserves further consideration. Because we did not propose
an amendment to this rule section, we cannot modify the 10-day limitation at this time. During
the scheduled revision of OAR 436-010 in 2006, the Workers' Compensation Division will take
thisissue to arule-making advisory committee.

Testimony: OAR 436-010-0230(9) & 0240(10) Exhibit #9

OSIA recommends that the number of days to comply with the two above noted requirements
[these rule/sections] be reduced to 7 calendar days. To ensure that requested medical records
and diagnostic studies are available in a timely manner, we believe that the medical provider
should be required to provide requested studies within 7 calendar days of their receipt of a
written request by the director or insurer. Due to the time constraints on making timely payments
of temporary disability benefits, scheduling independent medical examinations and making
compensability determinations, it is critical that these requests be given priority by the medical
provider’s office and we believe that a 7 calendar day turnaround is appropriate.

Response: We agree that timely delivery of diagnostic recordsis very important in the
performance of an effective independent medical examination. However, we have consistently
allowed 14 days for the provision of medical records, and those records are critical for many
decisions affecting claim compensability and workers' eligibility for benefits. A seven-day
requirement would be burdensome for some medical providers and probably force moreinto a
non-compliance/penalty situation. The Workers Compensation Division intends to keep the 14-
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day requirement in place. We encourage parties who need records more quickly than that to work
together to expedite delivery.

Testimony:  OAR 436-0230(9) & 0240(10) Exhibit #13

The existing rule allows physicians 14 days to provide diagnostic studies to IME doctors.
However, IMEs can be scheduled at 10 days notice. Asagoal of IME reform was to ensure the
IME doctor has access to relevant information, this rule should be changed to require that
diagnostic information is sent within seven days.

Response: See the response to this recommendation on Page 5.

Testimony: OAR 436-010-0230(9) Exhibit #4 & 15-B
Suggest: deletion of “ 14 days’ and insertion of “ 7 calendar days’

Rationale: The goal isto get the diagnostic studies to the IME doctor before the IME date.
Existing rules require that workers be given at least 10 days notice of an IME. If the holder of the
diagnostic study has 14 days to provide the study, there will inevitably be cases where even
though the studies were provided “timely”, they were not received until after the IME date.
Changing the timeline to 7 days negates this incongruity.

Response: See the response to this recommendation on Page 5.

Testimony: OAR 436-010-0240(10) Exhibit #4 & 15-B
Suggest: deletion of “14 days’ and insertion of “7 calendar days’

Rationale: The goal isto get the diagnostic studies to the IME doctor before the IME date.
Existing rules require that workers be given at least 10 days notice of an IME. If the holder of the
diagnostic study has 14 days to provide the study, there will inevitably be cases where even
though the studies were provided “timely”, they were not received until after the IME date.
Changing the timeline to 7 days negates this incongruity.

Response: See the response to this recommendation on Page 5.

Testimony:  OAR 436-010-0240(14) Exhibit #13

The proposed rule requires the attending physician to “timely” send a written report, without
defining “timely”. Asthe worker’s time |oss compensation is not payable without the report,
physicians should be required to submit the report within three business days.

Response: We agree that “timely” should be replaced with a specific time frame. However, we
will alow 14 days, as the type of report required may be fairly complex.

Testimony: OAR 436-010-0250 Exhibit #7
We do not have many situations where we cannot resol ve disagreement with the insurer about
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whether a proposed surgery is medically necessary. However, in the event that we do, we are
concerned that this rule stops us from allowing a surgery to proceed under Kaiser Health Plan if
denied by aWC insurer.

Response: The Workers' Compensation Division proposed only procedural changesto thisrule,
so coverage of surgery under private health plans should not be affected by the amendments.

Testimony: OAR 436-010-0250(2) Exhibit #11
This rule was changed to state a notice of elective surgery can be “given in aclear chart note.”
The intent was to clarify that a chart note can suffice as notification of surgery.

Comments: The proposed wording is confusing. We request the proposed language be removed
and the following statement added to the end of paragraph (2) “A chart note will be considered
“notice” of the proposed surgery if it includes this information.”

Response: We agree that clarification is appropriate and have used wording similar to the
recommended wording.

Testimony:  OAR 436-010-0250(2) Exhibit #13

The proposed rule states that a notice of elective surgery may be given “in aclear chart note’.
Thisisnot defined. Isit intended to be clear handwriting or clearly expressed? We recommend
clarification that if the request isincluded in a chart note, it must show clear intent that the
physician is requesting approval to perform elective surgery for an accepted condition.

Response: We agree that clarification is appropriate and have replaced “in a clear chart note”
with the statement at the end of section (2): “A chart note is considered "notice" if the
information required by this section isincluded in the note.”

Testimony: OAR 436-010-0250(2) Exhibit #9
436-010-0250(2) " Notice' may be given in a clear chart note.

OSIA recommends the following modification to the above provision to provide clarity: A
chart note will be considered “notice” of the proposed surgery if it includes this
information.
Another option would be to simply delete this statement, period. Doctors must be required to
present their notices in a clear and concise manner to ensure insurers/self-insurers have the
opportunity to respond in accordance with these rules.

Response: We agree that clarification is appropriate and have replaced “in aclear chart note’
with the statement at the end of section (2): “A chart noteis considered "notice" if the
information required by this section isincluded in the note.”

Testimony: OAR 436-010-0250(3)(b) Exhibits #11
(3)(b) states “if the form (elective surgery notification) is not completed or insurer approval is
not communicated to the physician, the physician is not required to respond.
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Comments. We are in agreement with the proposed change to this rule; however, the proposed
language in this rule raised some questions. What is meant by the statement, “the physician is not
required to respond”? When is the physician required to respond and to what? We request the
division review thislanguage and clarify its intent.

Response: “Respond” in subsection (b) refersto the notification required under OAR 436-010-
0250(4)(c): “When the recommending physician determines that agreement cannot be reached
and that further attempts to resolve the matter would be futile, the recommending physician must
notify the insurer, the worker and the worker’ s representative of such by signing Form 440-3228
or providing other written notification.” The Workers Compensation Division will leave the
proposed wording in place for now, but will consider amending the ruleif this or other aspects of
the rule give rise to errors or disagreements.

Testimony: OAR 436-010-0250(7) Exhibits #13

If the physician performs elective surgery without notifying the insurer, the rule should allow
non-payment of the surgery bill, in addition to other sanctions at the discretion of the director.

Response: The insurer may dispute any treatment (including elective surgery) it believesis
excessive, inappropriate, ineffectual, or in violation of the medical rules by requesting review of
the treatment by the director. ORS 656.327(1)(c) states. “ The insurer or self-insured employer
shall not deny the claim for medical services nor shall the worker request a hearing on any issue
that is subject to the jurisdiction of the director under this section until the director issues an
order under subsection (2) of this section.” Non-payment of the bill without review by the
director would violate ORS 656.327. We believe the rule currently provides aremedy consistent
with ORS 656.327.

Testimony: OAR 436-010-0265(1) Exhibit #9
436-010-0265(1) For the purposes of this rule, independent medical examination (IME) means
any medical examination including a physical capacity or work capacity evaluation or
consultation that includes an examination, except as provided in section (5).............
OSIA strongly recommends that you delete from this paragraph “physical capacity or work
capacity evaluation or consultation.”
ORS 436-010-0005(34) defines “Physical Capacity Evauation” or “PCE” as an objective,
directly observed, measurement of a worker’s ability to perform a variety of physical tasks
combined with subjective analyses of abilities by worker and evaluator......
ORS 436-010-0005(40) defines “Work Capacity Evaluation” or “WCE” as meaning a PCE
with special emphasis on the ability to perform a variety of vocationally oriented tasks based
on special job demands.
There does not appear to be a reference to physical capacity or work capacity evaluation in the
statute, definitely not in ORS 656.325. We see no correlation between these evaluations and an
independent medical examination, and do not believe it is appropriate to reference these two
distinct types of evaluations/examinations as the same or similar. For example, an IME is
primarily used in determining the relationship of a worker’s diagnosed condition to the claimed
injury/disease. PCE and WCE are done to evaluate return to work options. While these
evaluations are primarily scheduled by the claims professional, it is rarely if ever done without
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the approval and support of the worker’ s attending physician.

Response: ORS chapter 656 does not list or limit the purposes for an independent medical
examination (IME). An administrative rule cannot limit the scope of a statute, and we believe
thereis no clear statutory basis for the director to define physical capacity evaluations (PCE) and
work capacity evaluations (WCE) as other than IMES. Both types of examinations are performed
at the request of the insurer or self-insured employer. Deletion of references to PCEs and WCES
from OAR 436-010-0265(1) would have no effect - these evaluations are IM Es unless otherwise
defined by statute.

Under OAR 436-010-0265(5)(a), the attending physician or authorized nurse practitioner
could request a PCE or WCE, and such evaluation would not count against the limit of three
IMEs.

Testimony: OAR 436-010-0265(5) Exhibit #4 & 15-B
Suggest: deletion of “insurer” and insertion of “independent”

Rationale: SB 311 changes the statutory language from “insurer” medical examinations to
“independent” medical examinations.

Response: Thiswas an oversight - we have amended the wording consistent with the testimony.

Testimony: OAR 436-010-0265(8) Exhibit #7 and 15-D
We agree that timely provision of medical records to the IME physiciansisimportant. Like the
injured worker, medical providers are not a part of the appointment process. If in fact a study for
example an MRI, is said not to have arrived at the IME office, how does the state know where
the mishap has occurred.
Examples of pointsin the chain that may break down are;

Untimely notice of IME by insurer

Original films out to another medical provider

Lost in IME office

Lost in transit

Rescheduling of IME providers.
Each case would need to be investigated rather than a standard rigid application of therules. |
would think the dollars spent by the state investigating, would far exceed the dollars collected
through fines.
We can’'t imagine how the state can police thisissue effectively, and would rather see a
cooperative response to problem solving, rather than a punitive approach.

Response: We much prefer that medical providers and other custodians of medical records work
together to expedite the transfer of diagnostic records. The $100 civil penalty isjust a potential
remedy if communication and cooperation break down. It isimportant for the regulator to retain
the penalty option.

Testimony:  OAR 436-010-0265(8) Exhibit #4 & 15-B
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Suggest: deletion of “ may be assessed a penalty” and insertion of the words “ shall be
sanctioned”

Note: In addition, the definition of “medical service provider” (OAR 436-010-0005(28)) should
be amended to include urgent care clinics and other medical facilities to comply with the spirit
and intent of SB 311 (2005). Alternatively, the phrase, “medical provider” instead of “medical
service provider” should be inserted into therule. “Medical provider” as defined in OAR 436-
010-0005(29) encompasses al affected parties.

Rationale: To be area deterrent against non-compliance, this rule needs to be self-actuating;
meaning those who are not providing diagnostic studies in atimely fashion will automatically be
sanctioned.

Response: We agree that the rules should refer to “medical providers’ rather than “medical
service providers.” Dueto an oversight, permanent rules were filed without the recommended
change. The Workers' Compensation Division will change the wording when OAR 436-010is
amended in 2006.

In amost al cases, the partiesinvolved will find away to send and receive the diagnostic records
that provide for an effective medical examination. Other testimony points out that records may
not be provided timely because they are not in the possession of the recipient of the request. The
Workers' Compensation Division investigates the facts of each case and will retain its discretion
not to apply the penalty.

Testimony: OAR 436-010-0265(8) Exhibits #8

Regarding “date deadlines’, | think that this should be based on *business days’, not calendar
days. The “starting date” for theinitiation of counting the days should be the date when the
request is received by the medical provider’s office or clinic, not the “date written” for the letter
of request produced per the requester (insurance or other entity). Too often, multiple days have
passed between the date on the letter that requests an action (provide documents, clinic notes, a
physician’s review and written or dictated report), and the date the correspondence is received at
the medical provider’sclinic or office. Especialy if awritten report is needed to clarify a
practitioner’ s opinion, there needs to be an understanding for needed time allotment required for
scheduling practitioner’ stime for review of materials and dictation (review notes or IME,
dictating, review of dictation), aswell as turn around time for dictation. Often the practitioner’s
response becomes the premise for further activity, clinical or legal, regarding important case
management. If penalties apply to timeliness, fairness should apply to the guidelines for the
timeline parameters. Timeline should be structured in such away that a delay in mail handling
(per insurance, legal entities, post office, other) should not lead to practitioners being penalized
or having to hastily prepare areport.

Additionally, a provision should be made of some type, in case a practitioner is away from their
office or clinic on leave (vacation, illness, CME, etc.)

Response: The workers compensation rules consistently use a 14-day time frame for provision
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of medical records. We are rarely asked to apply penalties because records are provided late. The
parties usually resolve any issues that stand in the way of the records transfer. The $100 civil
penalty isjust a potential remedy if communication and cooperation break down. The Workers
Compensation Division investigates the facts of each case and will retain its discretion not to
apply the penalty if the facts do not support a penalty.

Testimony: OAR 436-010-0265(9) Exhibit #4 & 15-B

Suggest: deletion of subsection (9) and insertion of the words “ A worker can object to the
location of an IME within 6 business days of the mailing date of the appointment letter.
The objection shall be submitted to the Director and shall request that:”

Suggest: renumbering of (a) — (d) by moving proposed (d) to proposed (a)’ s position (* Note:
IMEA does not propose deletion of any of the content proposed within (@) — (d))

Suggest: WCD should develop essential uniform elements of information that must be contained
in an objection and identify who may object (IMEA suggests an injured worker, treating
physician or legal representative be empowered to object).

Rationale: The Notice to the worker needs to be as simple and straightforward as possible.
Workers who do not fit into the “medically contra-indicated or other good cause” concept should
not be misled into thinking it is worthwhile to submit an objection.

Response: The Workers' Compensation Division considered the recommended wording. We
retained original proposed wording of section (9), but rearranged the subsections. We are
concerned that insertion of: “The objection shall be submitted to the Director and shall request
that:” implies arequirement for aformal, written request. Given the six business day limit,
regular mail will seldom be areliable way for the worker to request areview. With that in mind,
we moved subsection (b) to the position of (a) “The request may be made in-person, by
telephone, facsimile, or mail.”

We do not wish to mislead workersinto filing objections, nor do we want to suggest thereisa
threshold for review. Revised ORS 656.325(1)(c) requires the director to adopt rules that provide
aworker the opportunity to request review of the reasonableness of the location. The director
then determines if there is substantial evidence for the objection.

Regarding provisions for parties other than the injured worker to object to the location of an
IME, we find no statutory direction to do so. Administrative rulemaking to create a multi-party
objection process might therefore exceed the director’ s authority.

With the described amendments, we believe the proposed wording is consistent with revised
ORS 656.325.

Testimony: OAR 436-010-0265(9) Exhibit #13
The rule should require the worker to first contact the insurer if the worker objects to the location
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of an IME. Very often, the insurer is able to address the worker’ s concern without invoking an
appeal procedure.

Response: We encourage communication between the worker and the insurer. However, revised
ORS 656.325(1)(c) requires the director to adopt rules that provide aworker the opportunity to
request review by the director of the reasonableness of the location. We do not find a clear
statutory basis for requiring aworker to contact the insurer before contacting the director and
believe that doing so by administrative rule might exceed the director’ s authority.

Based on our experience during January 2006, the process appears to be working well. Of the ten
location objections received by the Workers' Compensation Division, seven have been resolved
to the satisfaction of the parties without the division having to issue an order. The division has
issued one order and the two remaining cases are pending.

Testimony: OAR 436-010-0265(9) Exhibit #15-E

| think that claimants@ttorneys and, of course, their injured workers, would encourage you and
other members who will be making these decisions to understand once again the context for IME
scheduling and the purpose behind IME®. Number one, when you have an injured worker who,
whether they@e at work or off work, they@e not consulted regarding the timing and scheduling of
IME® They@e just sent aletter. They@e not called up. Nobody spends any time to check their
schedule, and yet they@e only given six days under section (9) of 436-010-0265. | would suggest
that (9) be expanded to say ten business days of the mailing date of the appointment notice, and
then, therefore, working back, of course, to the appointment notice, adding time to that, as well.

The purpose of thisis pretty obvious. If there is substantial evidence, as required by (d) of (9),
that the travel is medically contraindicated, it takes time for an injured worker to develop that. If,
out of the blue, they receive aletter that says, you know, you have to travel from Glide, Oregon,
to OHSU, and it takes time for you to get in to see your doctor to say, you know, you told me not
to ridein acar for more than a couple hours. Isthistoo far? Six business days makesit difficult
for an injured worker to do that and for an attending physician to make comment on that.

Response: We agree that six business days will probably be insufficient in some situations.
However, thisisthe time allowed by revised ORS 656.325(1)(g).

We do not expect workers to spend time gathering evidence before contacting the
director. With that in mind, we moved subsection (b) to the position of (a) “The request may be
made in-person, by telephone, facsimile, or mail.” The director will then determineif thereis
substantial evidence for the objection.

Testimony: OAR 436-010-0265(9)(b) Exhibit #15-F

Under this Administrative Rule, it saysthat if aworker is unable to attend the IME, they need to
respond in person, by telephone, facsimile, or mail. | would suggest that perhaps atoll-free
number would be a reasonable accommodation for workers who probably aren®going to be
coming in person. Lots of them won®have afacsimile machine. Mail could be tremendously
slow, and they might not meet their time line. And some of them may not have long distance or
the ability to make a phone call like that. | think we in the business world assume that workers
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have those kinds of resources. But for folks who have denied claims and no income, that could
be a significant hardship for them. Maybe they don®have transportation to get to some other
location where they can use those facilities. So, it just seems like that would be an
accommodation that might help everyone if that was available.

| aso second everything that Mr. Day had to say.

Response: We agree with the testimony. Under OAR 436-060-0095(5), the IME appointment
letter must contain the following wording: “1f you object to the location of this appointment
you must contact the Workers Compensation Division at 1-800-452-0288 or 503-947-7585
within six business days of the mailing date of thisnotice.”

Testimony: OAR 436-010-0265(9)(d)(A) Exhibit #4 & 15-B

Suggest: Deletion of the subsection (9) (A) and insertion of the words “ For purposes of this
rule, the“medically contraindicated” standard ismet if the Director findsthereis
persuasive medical evidenceindicating that thetravel required to attend the IME would be
detrimental to the health of theworker by creating a present risk of injury, or a present
risk of an objective worsening of a medical condition, and that alter native means of travel
will not overcome the limitation.”

Rationale: The underlying goa endorsed by MLAC was to encourage workers to attend IME’s
unless such attendance would be harmful to their health, or there was a non-health related
compelling need to re-schedule. To further that goal insofar as the health prong is concerned,
objectivity, not subjectivity, is needed. Doctor’s need to understand that an opinion opposing the
travel must be based on objective medical factors, not an accommodation to the subjective view
of the worker. The phrase “present risk of injury” or “present risk of worsening...” isbeing
proposed because that is the language used in the “fitness for duty” exam OAR'’s promulgated
pursuant to Chapter 659. Many IME and attending doctors are therefore already familiar with
providing opinions pursuant to that standard.

Response: We believe that the overwhelming magority of attending physicians and nurse
practitioners do not order travel restrictions as an accommodation to the subjective views of their
patients. We also believe the originally proposed definition of “medically contraindicated”
provides an objective and sufficient standard.

Testimony: OAR 436-010-0265(9)(d)(B) Exhibit #13

“Good cause” should be defined more clearly. We suggest that “good cause” should always
include areason that predates receipt of the appointment letter, and is beyond the control of the
worker.

Response: We find no statutory basis to require good-cause reasons to predate receipt of the
appointment letter. The only limit is the six-business-day limit to bring the objection to the
director under ORS 656.325(1)(g). We believe the originally proposed definition of “good cause”
issufficient for the director to determine if travel is unreasonable.
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Testimony: OAR 436-010-0265(10) Exhibit #4 & 15-B

Suggest: deletion of the subsection(10) and insertion of the words “ If aworker fails to attend an
IME and has not complied with OAR 436-060-0095-5(i) and OAR 436-060-135(5), the Director
shall impose sanctions against the worker for such failure pursuant to OAR 436-010-0340.”

Rationale: Again, the goal isto provide an incentive for attendance, not an invitation for an after-
the fact debate on what was reasonable. A self-actuating sanction rule isreally the only effective
way to achievethis.

Response: The Workers' Compensation Division will conduct an investigation before applying
the penalty, in order to determine if the conditionsin ORS 656.325(1)(c)(B) have been met, i.e.,
that the worker failed to attend the IME without prior notification or without justification. We
believe the originally proposed wording is sufficient for the director to carry out her statutory
duties, and will not give rise to more disputes than the recommended |anguage.

Testimony: OAR 436-010-0265(13) Exhibit #13
The rule should be reworded to say that the physician must actually be on the WCD list.

Response: We agree and will make the recommended change.

Testimony: OAR 436-010-0265(13) Exhibit #15-E

Regarding the list of IME doctors to be devel oped by the director, | suggest that wetry to look at
the IME physicians as real doctors. What | mean is that they areinvolved in actually treating
people, so we don®end up with alist of certified IME physicians that meet the director®criteria,
who perform only “independent medical examinations.” The evolution of legislation on IMES
was furthered by a study and report that found that IME physicians appear to be biased. The
Legislature took action. | would suggest that physicians who wish to be part of the IME workers
compensation list maintain a private practice at least 50 percent of the time. So if they@e doing
IME® 20 hours aweek, they should be practicing medicine or their craft, whatever it may be —
osteopathic, chiropractic -- 20 hours aweek, so we don®have the potential to end up with a
certified list of biased independent medical examiners who receive their pay not from injured
workers but from insurance carriers. | believe that®afair way to take alook at some of the
director®criteria under section (13). Develop some language and add that to the language that is
currently there.

Response: Senate Bill 311, SECTION 5., states the criteriafor listing and de-listing IME
providers and has not provided a clear legal basisto list or de-list IME physicians based on scope
of practice. To give scope-of-practice such weight by administrative rule might exceed the
director’s authority.

Testimony: OAR 436-010-0265(14) Exhibit #5 & 15-C

Presence of an injured worker observer: Information shared during a patient/worker
examination, including an Independent Medical Examination, is highly personal in nature, and
both patient/worker and physician benefit from protecting that private interaction.
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The presence of an unbiased observer may adversely impact both the patient/worker and the
examining physician in any number of ways, for example: patients responses to questions may be
coached, or the examination may be disrupted by an adversarial observer. Clearly, such factors
would negatively affect the ability of a physician to conduct an effective examination and render
an accurate professional opinion.

At aminimum, the observers should be an independent observer, mutually agreed upon by both
the patient and physician. In addition, the right to request the presence of one or more
independent observers should be afforded not only to the patient/worker, but also to the
physician. The physician may want an independent observer present to avoid allegations of
misconduct by the patient associated with the rendering of the exam.

Response: The Management Labor Advisory Committee (MLAC) recommended a number of
specific actions to implement SB 311, including the right of the worker to have an unpaid
observer present during the examination. The worker will be required to submit asigned form to
the examining physician acknowledging that he or she understands that sensitive questions may
be asked in the presence of the observer. If this requirement is not met, the physician may
exclude the observer.

We believe the process of choosing an observer by mutual agreement would delay the
examination and therefore the processing of the workers' compensation claims. The rules would
also need to create a process for settling disagreements.

Physicians often use observers - coworkers - during some sensitive medical procedures. The
workers compensation laws and rules do not limit this. However, for anyone el se to observe the
examination, the patient must first provide written consent.

The originally proposed rule has been amended to state that an observer cannot participate in or
obstruct the examination.

Testimony: OAR 436-010-0265(14) Exhibit #15-F

There was a discussion about observersin insurer medical exams, and the idea that the doctor
should have sole discretion to determine whether the observer®@behavior isinappropriate and the
opportunity to terminate the exam and document why. It isnot alevel playing field when a
physician and an injured worker are in the same room together. We want to have an observer
availableto level that playing field somewhat. Thereis a current school of thought with medical
care, that you should take an advocate with you when you see your own doctor, just to help you
keep track of what®@going on, if you are not feeling well, and you®e having some kinds of
physical problems. So | don®think it®unreasonable to have an observer there. If the IMEA
thinks that the physician needs to have that kind of authority, then observers should be able to
tape record the proceeding. Then we® have an independent record that everybody can look at in
terms of what happened, as opposed to the physician being the only person with the ability to
generate information about why there was a problem and be heard.

Response: Section (14) states that “ The physician conducting the examination will determine the
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conditions under which the examination will be conducted.” Subsection (14)(c) of the final rules
provides that an observer cannot participate in or obstruct the examination. The worker may
record or videotape the examination, but only if the physician approves.

The Workers Compensation Division will develop methods to survey injured workers regarding
their IME experiences. If rules regarding observers are determined to be inadequate, we will
discuss alternatives with worker representatives and others at future rule-making advisory
committees.

Testimony: OAR 436-010-0265(14)(a) Exhibit #4 & 15-B

Suggest: following the second sentence insertion of the words “ An observer may not
participatein or obstruct an examination in any way. If an examiner concludesthat this
requirement has been violated, the observer shall be excluded from the examination and
the obstruction shall be documented.” (* Note: OAR 436-060-0095(1) contains a provision
similar to this).

Response: We agree that the rule should state the limits on observer participation and have
added a new subsection () to section (14): “An observer cannot participate in or obstruct the
examination.” Because section (14) already states: “The physician conducting the examination
will determine the conditions under which the examination will be conducted,” we believeit is
unnecessary to specify each way in which that control can be exercised.

Testimony: OAR 436-010-0265(14)(b) Exhibit #4 & 15-B
Suggest: deletion of “ does not receive payment” and insertion of the words “is not
compensated in any way”

Response: We agree, and have amended section (14) to reflect this testimony.

Testimony: OAR 436-010-0265(14)(b) Exhibit #14

Clearly, theintent is to exclude an attorney, an employee of an attorney or arepresentative of an
attorney. The rule should so specify. In the alternative, the rule should say that the observer
should not have an interest in any future compensation the worker might receive.

Response: We have amended section (14) to state that the worker’ s attorney or arepresentative
of the attorney cannot attend the examination. We do not believe it appropriate to exclude anyone
with afuture interest in compensation, as this would exclude the worker’ s family members,
probably the most common “ observers” with or without a rule change.

Testimony: OAR 436-010-0265(15) Exhibit #5 & 15-C

I ME physician sending copies of final report to insurers: As proposed, the IME physicianis
required to provide a copy of the report to the insurer within seven (7) days of the examination.
Many IME reports are lengthy and complicated. It is essential that IME physicians be given
sufficient time to complete the report and review it for accuracy, particularly in light of the threat
of sanctions for any false statements. Therefore, we request that the timeframe for sending the
report be extended to ten (10) days because the extrathree (3) days would improve the quality of
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the report and be less administratively burdensome on IME providers.

Response: The seven-day time frame is not a change from the existing rule. We recognize that
seven days may prove difficult for avery complicated case. However, we must balance the
demands placed on medical providers against the statutory time frames for insurers, such asa
maximum of 60 days to accept or deny aclaim. We think seven days is appropriate to maintain
this balance.

Testimony: OAR 436-010-0265(15) Exhibit #13

There is no reason for the rule to specify the time for an IME report to be submitted. Thisisan
issue between the insurer and the IME provider. Most insurers will establish their own
expectations for timely reporting.

Response: The seven-day time frame is not a change from the existing rule. We agree that
insurers and IME providers will generally agree on time frames that work for both parties.
However, the injured worker and attending physician or authorized nurse practitioner aso have
an interest in thisinformation and aright to review the findings. We believe seven daysis
reasonabl e to meet the insurer’ s needs, as well as the needs of others who have aright or
responsibility to review the report.

Testimony: OAR 436-010-0265(15)(a) Exhibit #7

We support this rule as written and do feel that delay in receiving IMEs may delay our treatment
of injured workers.

Response: The seven-day requirement will remain in the permanent rule.

Testimony: OAR 436-010-0265(15)(a) Exhibit #4 & 15-B
Suggest: deletion of (15)(a) (*Note: WCD staff has indicated that thiswasin an old rule. IMEA
suggests that it not be reinstated into the rules. However, IMEA takes no position on 15(b).

Response: The testimony does not state a reason for not retaining the seven day requirement (for
the IME provider to send the report to the insurer). We believe seven days is reasonable to meet
the insurer’ s needs, as well as the needs of others who have aright or responsibility to review the
IME report.

Testimony: OAR 436-010-0265(15)(a) Exhibit #15-E

| support the seven day limit to issue the IME report. For an IME physician, who understands the
medical issues, aninitia report is not that difficult to get out in seven days. Most of the time
when we see IME reports, they@e dictated that day or the next day, and they are produced by an
IME facility. That production istheir job. That®what they do. Typically, IME physicians do not
have alot of private practice. If the Department adds to their criterialist that IME physicians
practice half-time, versus the IME production, as I@e suggested earlier, then perhapsthisrule
should be expanded to14 days or some other reasonabl e period, because they@e busy physicians
who are seeing patients, and not necessarily part of an IME organization that has asits sole
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purpose the production of IME reports. If their sole purpose is to produce reports, seven days
seems to be very reasonable.

Response: The seven-day requirement will remain in the permanent rule.

Testimony:  OAR 436-010-0265(16) Exhibit #9

OSIA recommends. SB311 clearly changes the statuary language from “insurer” to
“independent” medical examination; as such this change should be implemented.

Response: We agree that “insurer medical examination” should be changed to “independent
medical examination” throughout these rules. The obsolete wording doesn’t occur in section (16)
but does in section (5) of the proposed rule 0265. The permanent rule has been amended
consistent with the testimony.

Testimony: OAR 436-010-0265(16) Exhibits #11
(16) States the insurer must forward a copy of the IME report to the attending physician or
authorized nurse practitioner (ANP) within 72 hours of its receipt of the report.

Comments: While thisis not anew requirement we fedl it is unreasonable for the insurance
company to bear the burden of this strict time requirement. The IME company should be required
to simultaneously send a copy of the report to the attending physician or ANP.

Response: Earlier editions of OAR 436-010 required the IME provider to send a copy of the
IME report to the attending physician or authorized nurse practitioner. However, an IME
provider’s primary point of contact isthe insurer. Despite rules to the contrary, direct
communication between the IME provider and the attending physician was inconsistent. We
believe the 72-hour turnaround is appropriate, as only copying and forwarding are required.

Testimony: OAR 436-010-0265(16) Exhibit #9
436-010-0265 (16) Theinsurer must forward a copy of the report to the attending physician or
authorized nurse practitioner within 72 hours of its receipt of the report.
OSI A recommends that the following:
1. Clarify the need to forward a “signed” copy of the IME report to the attending physician
or authorized nurse practitioner.
2. Deetion of “72 hours’ and replace with “7 calendar days’

Response: We have clarified the rule to add that the forwarded report must be signed.
Regarding the 72-hour time frame: We believe the 72-hour turnaround is appropriate, as only
copying and forwarding are required.

Testimony: OAR 436-010-0265(16) Exhibits#4 & 15-B
Suggest: insertion of the word “ signed” before the words “copy of the report”

Suggest: deletion of “ 72 hours’” and insertion of “ 7 calendar days’
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Rationale: The practical redlity isthat 3 daysis unreasonably short, and there is nothing
“critical” about afast turn around on IME reports.

Response: We have clarified the rule to add that the forwarded report must be signed.
Regarding the 72-hour time frame: We believe the 72-hour turnaround is appropriate, as only
copying and forwarding are required.

Testimony: OAR 436-010-0265(16) Exhibit #15-E

The requirement that the insurer forward a copy of the IME report to the attending physician or
authorized nurse practitioner within 72 hours of its receipt of the report seems to be very
reasonable. The attending physician can then sit down and take time to discussit with the injured
worker.

Response: The 72-hour requirement is now part of the permanent rule.

Testimony: OAR 436-010-0265 Exhibit #2

The Workers Compensation Division provided the Medical Advisory Committee an update on
Senate Bill 311, and shared related agreements that will be implemented through administrative
rule. The committee was asked to provide input regarding rule issues.

In response, the committee would like to provide the following regarding the proposed
requirement that an attending physician review all Independent Medical Examination reports
with workers. While we concur that the agreement sounds good, we do not believeitisa
practicable solution to any problem presented. We feel the requirement is more likely to produce
negative outcomes.

The agreement is problematic to regul ate and enforce. It requires either additional enforcement
staff, or will not be enforced adequately to produce the desired outcomes. To the degreeitis
enforced, the requirement has the potential of driving physicians out of the workers
compensation system to avoid the increased regulatory burden. However, we fundamentally
believe that physicians are more likely to ignore the requirement.

In those instances where a physician does comply, the additional consultation will be billed to the
insurer or self-insured employer. System costs will increase as aresullt.

We believe that the Management-Labor Advisory Committee should consider other alternatives
to attain the policy goal behind its agreement.

Response: The Workers' Compensation Division will consult further with the Management-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibits#4 & 15-B
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Suggest: deletion of subsection (17) and insertion of the following words “ The claims handler
will send the attending physician’sresponseto the concurrence letter to the claimant or to
their representative.” (*Note: theintent isto delete the tying of the attending physician going
over the report with the doctor’ s response to the concurrence letter.)

Rationale: By rule, attending physicians have 14 days to respond to concurrence letters. Failure to
timely respond results in the attending physician being deemed to have concurred, and clams may
be closed on that basis. If attending physicians wait to respond to concurrence letters until their
patient is back for afollow-up visit, the result will be alarge number of concurrence | etters that
are either late being sent back, or are never sent back. Concurrence |etters are a necessary part of
the claims handling process. Linking them to the attending doctor talking to the patient about
IME letters creates the risk that claams will be closed without the benefit of the attending doctor’ s
comments on the IME. This serves the interests of no one. The linkage should be deleted from
the OAR's.

Response: The Workers' Compensation Division will consult further with the M anagement-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibits#7 and 15-D

Often, injured worker’s do not return for care following an IME. For this reason our ability to
review the IME with the worker can be limited. If we schedule an apt for the injured worker,
he/she may or may not arrive, and there will be delay in our ability to timely respond to
concurrence.

Response: The Workers' Compensation Division will consult further with the Management-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibits #8

Giving an appropriate opinion on IME report and conclusions requires in depth review of the
IME, supporting documents or records, and clinical notes. Whether this opinion is presented to
theinsurer, patient or other entities involved, the quality of the opinion should be the same since
it may become the basis for important decision-making. If there is disagreement on the
conclusion opinions put fourth by the IME report, this can become the initiation point for the
injured patient to develop an adversarial perspective. Therefore, | think that the required review
of IME, with the implied development of the practitioner’s conclusion opinion (agree, disagree,
or other), should be allotted similar time, and billed as such, that the practitioner receives
presently when insurance makes this request.

Furthermore, while the attending physician is an advocate for their patients' overall well being,
they should not be biased regarding to what extent they think a patient’s present condition is
secondary to on job injury versus non-work related conditions. The IME physician should not be
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biased either. Bias, when percelved or justified, can challenge the validity premise of the present
system.

Response: The Workers' Compensation Division will consult further with the M anagement-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibit #9

436-010-0265 (17) The concurrence letter sent to the attending physician under OAR 436-030-
0035(5) and OAR 436-010-0280(4) must contain a check box to indicate that the attending
physician discussed the report with the worker.

OSIA strongly recommends that this provision be removed. There is no statutory provision for

this requirement. We recognize this proposed language is directly in response to

recommendations from the Management Labor Advisory IME Sub-committee, but believe this

would add no value to the execution a claims decisions and would unnecessarily add significant

costs to claims. These unnecessary costs would include, but not be limited to:

1. Thecost of the doctor visit that might not otherwise be necessary;

2. The cost to the employer for lost production due to worker’s attendance at an appointment
with their attending physician just to go over the IME report;

3. The likely payment of temporary disability or a reimbursement of wages for lost time from
work;

4. The cost of mileage reimbursement or other transportation costs; and

5. The potentia cost resulting from an adversarial relationship that could develop between the
worker and their physician, if the physician concurs with an IME report that does not support
the worker’s claim.

Response: The Workers' Compensation Division will consult further with the Management-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibit #5 & 15-C

Attending physicians going over IME report with injured worker: Arguably, the attending
physician would be the most logical person to go over the IME report with the worker. However,
this requirement presents challenges to well-meaning attending physicians who are put in the
position of agreeing or disagreeing with the IME physician®@diagnosis.

Attending physicians who agree with IME physicians run the risk of fracturing the hard-earned
trust of their patients. On the other hand, if the attending physician disagrees with the IME
physician, then the patient will undoubtedly have no confidence in the opinion of the IME
physician or the IME process.

The OMA believes that the primary role of the attending physician isto act in the best interests of
the patient and to advocate for the patient®©well being. For the reasons stated, the OMA requests
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that the requirement that the attending physician go over the IME report with the patient be
eliminated.

Notwithstanding the above, if the proposed ruleis to be adopted, the OMA recommends that the
time physicians spend going over IME reports should be considered a billable portion of the
exam. Studying and evaluating these reports is time-consuming and may affect the normal ebb
and flow of the physician® patient schedule. The OMA would propose that additional codes be
adopted for the purpose of billing for thistime.

Response: The Workers' Compensation Division will consult further with the M anagement-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibit #6

| wish to comment on the ideain OAR 436-010-0265 section 17. In my opinion, there
should be no obligation for an attending physician to review an IME report with an injured
worker. The job of the attending physician is to provide medical care to the injured worker.
Additionally, under the workers@ompensation system, the attending physician is supposed
to provide to insurers information regarding relationship of the reported injury to
work. The attending physician may review an IME report with an injured worker, but should
not be compelled to do so.

There are anumber of medical conditions in which degenerative changes are amajor cause of an
injured worker®condition. Injured workers believe, unaware of the subtleties in some of these
diagnoses and conditions, that the pain they are experiencing and their need for medical careis
related to work activity or work injury. The value of an independent medical evaluationisto
obtain an opinion, from an unbiased physician, regarding causation of an injury or an opinion
about atreatment that may be controversial. At times, an attending physician will agree with an
independent medical evaluation that states that the major cause of the patient®condition is
unrelated to work activity/injury. Asking the attending physician to explain to the injured worker,
in this case, his or her position, puts an unnecessary and inappropriate burden on the attending
physician. It also has the deleterious consequence of pressuring the physician to disagree with the
independent medical evaluation in order to support the patient®claim, as that is the "easy way
out”. Compelling an attending physician to go over the IME report with an injured worker
creates pressures that will lead to bias.

CPT code 99080 is the code utilized to bill for analyzing IME reports and providing a
concurrence or non-concurrence letter. In my opinion, if section 17 is adopted, the 99080
code would also be appropriate for the time spent in explaining the IME to the worker. | do
not believe that an additional code is necessary. However, the increased time will add to
medical costs.

In summary, new rules are being adopted in an effort to reduce perceived biasin the IME
program. In my opinion, the proposed change in section 17 is a bad one because it creates
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pressure on physicians that will lead to bias, a result unfavorable to the fair processing of
workers@ompensation claims. It will also increase medical costs without improving medical
care.

Response: The Workers' Compensation Division will consult further with the M anagement-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibit #11
(17) This proposed change states the concurrence letter sent to the attending physician must
contain a check box to indicate the attending physician discussed the report with the worker.

Comments. Thisis an ineffective mechanism of ensuring the results of the IME are reviewed
with the injured worker and adds unnecessary costs to processing the claim along with a potential
delay of benefits to the worker. For example, this change would prompt the injured worker and
provider to schedule an additional appointment, in cases where this might not be necessary, such
as an IME for closing purposes. This would unreasonably result in time lost from work for an
additional appointment, loss of productivity, and additional increase in aready skyrocketing
medical costs that would be felt by the injured worker, insurer and employer. In addition, where
benefits would be due to the worker as aresult of and concurrence to the IME, this requirement
would delay thisinformation and processing of those benefits. This requirement was discussed
and specifically regjected by MLAC during its consideration of Senate Bill 311 when it became
clear that many physicians were uncomfortable with such an obligation. There is nothing in the
statute that requires the attending physician review the results of the IME with the injured worker
and based on the above argument, it is Liberty Northwest’ s request that this be removed from the
rules.

Response: The Workers' Compensation Division will consult further with the M anagement-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibit #13

The check box should indicate “whether” the physician discussed the report with the worker, not
“that” he or she did so. Thereis no statutory requirement for areport to be discussed with the
worker before the physician renders an opinion on concurrence. Although it is usually desirable,
there are some circumstances where this may not occur, or the worker is unavailable.

Response: The Workers' Compensation Division will consult further with the M anagement-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony:  OAR 436-010-0265(17) Exhibit #14
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436-010-0265 (17) The concurrence letter sent to the attending physician under OAR
436-030-0035(5) and OAR 436-010-0280(4) must contain a check box to indicate that the
attending physician discussed the report with the worker.

Providence MCO strongly supports the position of the Oregon Medical Association that this
provision be removed. Thereis no statutory requirement that a physician review the IME with an
injured worker. We agree with Mr. Gallant®testimony stating that it would be very difficult for
most physicians to schedule appointments with workers for the purpose of discussing IMEsin a
timely manner. Many physicians, especially specialists, schedule appointments for non-urgent
services up to three months out. Requiring that a physician review the IME with the injured
worker is unnecessary and the potential increased costs associated with the practice would be
many, including but not limited to:

1. The cost of the doctor visit that might not otherwise be necessary;

2. The cost to the employer for lost production due to worker® attendance at an appointment
with the attending physician just to review and discuss the IME report;

3. Thelikely payment of temporary disability or a reimbursement of wages for lost time from
work;

4. The cost of mileage reimbursement or other transportation costs,

5. In some cases, additional payment of benefits while the claim remainsin an open status,
while waiting for the appointment to occur;

In addition, many physicians request that IMEs be scheduled and rely on the opinion given to
direct or terminate treatment. IME reports are not always flattering, yet the attending physician
can often communicate the opinion and explain how he or she agrees with the opinion without
sharing the all the details of the questions and answers contained in the IME with the injured
worker. Requiring physicians to discuss IMEs with injured workers places a great burden on the
physician and the potential for an adversarial relationship developing is great.

Response: The Workers' Compensation Division will consult further with the M anagement-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0265(17) Exhibit #15-E

| don®read this rule to require that the concurrence | etter be checked by the doctor, to show that
he discussed it with the injured worker. Other testimony suggested that these two concepts are
tied together, and that the proposed rule requires that the doctor discuss the report with the
worker. It issimply abox that says, “did you do that” ? Sometimes the attending physician won®
have to. They can get their reports back out, their concurrence. If they don®sit down with the
injured worker for whatever reason, then they just check the box —*1 didn®do it.” That doesn®
seem to be an onerous requirement.
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It isimportant for the injured worker to be brought into the process. And | support the idea
behind this section (17) that indicates to the attending physician the importance of doing that.
Although it®not required in (17), it does seem to push the attending physician in that direction.
And, that conference does not have to be in person. Y ou don®have to schedul e an appoi ntment.
At least to my knowledge, doctors have telephones, and they can pick them up and call an injured
worker and say did you get a copy of this? If not, let metell you about it. | agree with this. | don®
agree with this. Is the history right? So the doctor can have that conversation over the phone, and
if the doctor chooses not to do that, they can check the box.

Response: The Workers' Compensation Division will consult further with the M anagement-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony:  OAR 436-010-0265(17) Exhibit #15-F

| guess if there®a problem with this concurrence letter being sent back by the attending
physician, perhaps we@ want to extend that time period for the return of the concurrence letter, if
the physician wants to consult with the worker and needs more time.

Response: The Workers' Compensation Division will consult further with the Management-
Labor Advisory Committee regarding this question. Until that consultation and further research
regarding alternatives, the division will not proceed to require by rule that the attending physician
review the IME report with the workers.

Testimony: OAR 436-010-0290(3) Exhibit #13

The rule omits the requirement for the physician to contact the insurer first. Only if the
physician’s request has been denied by the insurer, should the physician submit a request to the
director.

Response: ORS 656.245(1)(c)(K) requires director approval of curative care arising from a
generally recognized, nonexperimental advance in medical science since the worker’s claim was
closed * * *” We believe the proposed rule is consistent with this statutory requirement.

Testimony: OAR 436-010-0340(9) Exhibit #4 & 15-B
Suggest: deletion of “ $100 per occurrence” and insertion of “$400 per physician”.

*Note: See IMEA attachment A for information documenting why $100 penalty is
unacceptable.

Response: The Workers' Compensation Division researched meeting notes of the Management-
Labor Advisory Committee. MLAC discussed penalties, but the amounts discussed were not as
high as those recommended by the IMEA in this testimony. MLAC voted to put the penalty
matter through public rulemaking.

XXVii



Oregon Administrative Rules, Chapter 436
Public Testimony & Agency Responses

The primary purpose of the penalty is to encourage attendance. For aworker who is not
receiving time-loss payments, a potential $100 penalty is probably a substantial incentive. The
division chose to impose the same $100 penalty amount on medical providers who do not timely
provide diagnostic records to the IME provider.

We believe the proposed $100 penalty for workers who fail to attend IMEs under ORS
656.325(1)(c) is sufficient.

Testimony: OAR 436-010-0340(9) Exhibit #11
This rule adds that workers can be sanctioned $100 per occurrence of failure to attend an IME
without notifying the insurer.

Comments. This does not cover the cost of the no show fee and is not enough of an expense to
the worker to compel their attendance. As this sanction may not be imposed unless there has been
afinding that the worker’ s failure to attend was without sufficient reason, this sanction should be
increased to be more consistent with the actual cost the insurer bears when aworker failsto
attend an exam (generally about $350).

Response: Please see the response to the previous testimony.

Testimony: OAR 436-010-0340(9) Exhibit #15-E

Regarding some testimony by Mr. Goodman relating to increasing the fine from $100 to $400, |
have to ask why. The IME physicians typically charge anywhere from $600 to $1,000. When a
worker receives anotice, or putatively receives a notice -- sometimes they don®receiveit for a
few days. Somebody signsfor it at their house, they get it afew days later if they@ somewhere
else, and they don®have time to call or to make aformal objection. A $400 fine seemsto be a bit
rough. When we®e asking an injured worker, particular those who are on time loss, total
temporary disability, to receive 66.66 percent of their average weekly wages, and then slap them
upside the head with a $400 fine, 1@ not sure how that®going to make an injured worker be
more attentive to an IME, that they really may not have much time to object to. It just seems
rather onerous. Remember that these injured workers are not a part of the scheduling. They@e just
sent aletter and said you shall appear or al these terrible things will happen to you. Workers are
not part of thislegal process. They don®livein this environment 365 days a year. Therefore, they
should be afforded some sense of dignity and a measure of respect when these things are
scheduled.

Response: The penalty can only be imposed on workers who are not receiving time-loss benefits.
Please see the response to rule 0340(9) testimony on Page 26.

Testimony: OAR 436-010-0340(9) Exhibit #15-F

Regarding the monetary penalty -- your rule says “may be imposed,” and | think that that®
reasonable language. Each situation can be looked at individually and it can be determined
whether that®an appropriate action to take or not. | do not support thisidea of mandatory
penalties for workers who don®participate in the system, many of whom never worked in an
officein their lives, and who don®have access to alot of the equipment and means of
communication that all of ustake for granted every day. | just think that the idea of examining
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these things individually and deciding whether there®a good reason or there®not to impose a
penalty, and hold it down to a more reasonable level would be a much more measured response. |
appreciate the Department® current language.

Response: The permanent rule states that the director “may” impose the penalty. Very few civil
penalties are automatic - investigation is required. Please see the response to rule 0340(9)
testimony on Page 26.

Testimony: OAR 436-010-0340(9) Exhibit #9

OSIA considers the amount of the monetary sanction proposed to be unreasonably low. This
amount will not deter individuals from not complying with their responsibilities concerning
IMESs. Also, the $100 amount is an insignificant amount compared to the hundreds of dollars that
the insurer and employer are responsible for when there are no shows to these scheduled exams.
We recommend the amount be increased to more equitably offset the financial burden placed
upon the employer when the worker fails to show for an IME.

Response: Please see the response to rule 0340(9) testimony on Page 26.

Testimony: OAR 436-015-0030(5)(c) Exhibit #7 and 15-D

We support providing the state with copies of our MCO Medica Treatment Protocols. Because
of our integrated model and electronic medical record, there are many other processes which are
developed in multi disciplinary forums that are imbedded within our processes. It would be an
administrative burden to provide copies of thisto the state, and | suspect be considered
proprietary information.

The correct people to build and manage medica protocols are the MCO Medical Providers, and
thus although we respect the Director’ s review of our protocols, we do not feel that he should
have final approval rights.

Response: Pursuant to ORS 656.260(4)(a), the director may only certify an MCO when that
MCO provides services that meet quality, continuity, and other treatment standards reviewed and
approved by the director. The requirement of "reviewed and approved by the director,” follows
the phrase "treatment standards.” Therefore, the amended |anguage requirement of review and
approval aso appliesto treatment protocols.

Testimony: OAR 436-015-0030(5)(c) Exhibit #12
It is the position of OHS that the proposed rule misinterprets the language of the statute. SB 670
amended ORS 656.260(4) to read:

“The director shall certify a health care provider or group of medical service providersto
provide managed care under a plan if the director finds that the plan proposes to provide
services that meet quality, continuity and other treatment standards reviewed and approved by
the director” .

The amended statute confirms alegidlative intent that the director “find” that an MCO *“plan
proposes to provide services that meet quality, continuity and other treatment standards reviewed
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and approved by the Director.” “Quality, continuity and other treatment standards’ isalist which
describes and limits what the Director isto review and approve. Thislist does not include
“treatment protocols’ at all. “Other treatment standards’ are included, but use of the word
“other” limited what is included to those which would be consistent “quality and continuity
standards’. The rules of statutory construction tells one that the phrase “ other treatment
standards’ must be interpreted to mean only such treatment standards that are similar in kind to
the “quality” and “continuity” standards set out as the start of the list in the statute. Both of these
types of standards are broad, generic categories, and are in no way case specific. As such, they
are very susceptible to Director review and approval without subjecting the reviewer to being
mired in a case by case analysis of what is appropriate. By being broad, “quality and continuity
standards’ alow the MCO to set up and adjust general quality and continuity standards that have
been reviewed and approved by the Director on a case by case basis as needed, without having to
go back to the Director for approval of any specific case. “ Treatment protocols’, on the other
hand, are by definition specific to a diagnosed condition. As such they are not consistent with
what the legislature, in creating the list in the statute, indicated its intent was as to what areas of
an MCO plan should be “reviewed and approved” by the Director. Any attempt in the
Administrative Rules to regul ate specific treatment protocols based on the underlying language
of ORS 656.670 would exceed the statutory authority provided in that statute.

The statute is limited in scope. It requires only that the Director certify a plan for providing
services that a managed care company proposes to adopt. The statute does not contempl ate the
Director reviewing all of the specific, procedures or protocols that a managed care company
might develop consistent with the terms of its plan. To be consistent with the legidlative intent as
evidenced by the statutory language, OHS would propose that the rule require the inclusion of the
process for devel oping or adopting treatment protocols or guidelines, rather than the specific
guidelines themselves. OHS would recommend the following language be substituted for the
current proposed language of 436-015-0030(5)(c):

“A summary of the process utilized by the MCO to develop and review treatment protocols or
guidelines, or the criteria established for purchase or adoption of nationally published treatment
protocols or guidelines” .

Should the director find the above argument unpersuasive, OHS would recommend amendment
to the currently proposed rule to the following:

(c) Copies of all treatment standards and protocols developed or used by the MCO, including
those from any companies, if any, from whom the MCO has purchased the right to use of
treatment standards and protocols, shall be submitted for the director to review and approve
under ORS 656.260(4)(a). The MCO must provide these copies at no cost to the director. If the
guidelines purchased or adopted by the MCO are available online through the National
Guideline Clearinghouse, and the MCO has so advised the director, the requirements of thisrule
will be deemed to be met.

Response: Pursuant to ORS 656.260(4)(a), the director may only certify an MCO when that
MCO provides services that meet quality, continuity, and other treatment standards reviewed and
approved by the director. The requirement of "reviewed and approved by the director,” follows
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the phrase "treatment standards." Therefore, the amended language requirement of review and
approval aso appliesto treatment protocols, not just the processes created and implemented by
the MCO.

By requiring MCOs to provide copies of treatment standards and protocols, the director will be
able to provide the oversight of MCOs as intended by the legislature in ORS 656.260(4)(a).

Testimony: OAR 436-030-0015(1)(e) Exhibit #11
The proposed rules allow for a combined UNOA and NOC in those claimsin which aworker
dies within 24 hours of an injury.

Comments: Liberty Northwest supports this change, as the current processes are confusing and
potentially disrespectful to beneficiaries. We request the division further consider the definition
of “instant fatality”. It is our position that this should apply to claimsthat result in death in the
first 60 days of the injury/exposure or when the acceptance is issued, whichever occursfirst. By
limiting application of this rule to those claims in which death occurs within the first 24 hours of
an injury, the rule requires the existing process must be used for those claimsin which workers
are fatally injured, but pass away after the 24-hour period. Whether the worker passes away
within the first 24 hours, or several days later, isirrelevant.

Response: Not only is 24 hours a consistent threshold for similar regulations regarding death, but
WCD sees a difference between those workers who die within 24 hours of the incident and those
who die later. When aworker dies within the first 24-hour period, an insurer can limit their
acceptance to the fatality. If aworker dies beyond theinitia 24 hours, acceptance of the
conditions must occur and, if the worker dies later, acceptance of the fatality (or the condition
resulting in the fatality) is a separate issue. Another part of the difference is the potential
entitlement to both TTD and PPD, which comes with surviving beyond the first 24 hours. An
additional possibility isthat, in the case of “delayed fatalities’, the incident may have resulted in
injuries which were not life-threatening at the time, but the worker subsequently died due to an
(initially) undiagnosed condition which the insurer may or may not have accepted or been
responsible for. For these reasons, WCD will not be changing how we define “instant fatality”
for purposes of theserules.

Testimony:  OAR 436-030-0015(1)(€) Exhibit #13

The department deserves credit for attempting to respond to concerns about the insensitivity of
required language acknowledging fatal claims. However, the proposed alternative has its own
problems. The department should craft a unique rule for this situation, rather than trying to
modify procedures that are designed for routine claims but are inappropriate and insensitive for
these unique clams.

Response: Because there currently is no statutory provision for a different processto handle
fatality claims and insurers are accustomed to the present process, WCD made the decision to
make as few changes to the existing process as possible. It was our thinking that, pending
passage of a statutory change (which WCD is considering proposing), the more minor the
deviation from the “norm”, the less difficult it would be to incorporate the processing changes
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into existing procedures. Additionally, in the absence of statutory authority to create a“unique’
rule for such situations, WCD determined the proper procedure would be to secure that authority
viaa statutory change that could include some of the structural aspects we believe are needed.
We do not believe we have authority to make such additions at this time.

Testimony: OAR 436-030-0015(6)(a) Exhibit #13

[Summary of change: The existing rules require the insurer to notify the worker that their claim
qgualifiesfor closure within three working days of receiving sufficient information to close the
clam.]

Comments. Three working days is an insufficient time for the insurer to notify the worker that the
claim qualifiesfor closure. Thisisnot critical information for the worker, and a more reasonable
five days should be alowed.

Response: The three-day timeline was established by a prior advisory committee through
negotiations as a viable resolution to concerns voiced by workers. While the information may not
appear to insurersto be “critical”, to workers thisinformation can be vital as they prepare to
return to work, or pursue alternative employment or vocational endeavors. If time-loss (total or
partia) is being paid, the impact on aworker’ s ability to pay for family expenses or commitments
needs to be considered. WCD will not be extending the timeline for providing thisinformation to
injured workers.

Testimony: OAR 436-030-0020(1)(e) Exhibit #13
[Summary of change: The proposed rule adds the reduction of PTD awards to those
circumstances under which a NOC must be issued by the insurer within 14 days.]

Comments. The department is attempting to apply a standard that is appropriate for closure of
routine claimsto the reversal of PTD awards. Thereis no relationship between the two.
Determining that aworker is no longer entitled to PTD benefitsis a complex analysis that
requires sensitivity to the needs of the worker and often entails negotiation or mediation.
Requiring a notice of closure within 14 days of receiving a couple of reportsis not the way to
deal with PTD claims. The department has issued public reports criticizing insurers for being too
quick to reverse PTD benefits. This proposal would encourage hasty decisions and should be
withdrawn.

Response: WCD is aware of the difference between PTD status determination and closing a
routine claim. However, issuing aNotice of Closureis required for closing disabling clams and
there is no exception for PTD claims which have been reduced, especially since the reduction
resultsin an end to ongoing monthly benefits and rating of PPD. The process of getting to closure
isdifferent, but the act of closing the claim and awarding PPD is the same. While we recognize
the likely need for anew form to use for notifying workers that they have been determined to be
PTD, WCD does not see that there is latitude in the statute to change the Notice of Closure
process for reducing the PTD benefits to PPD and closing the claim.

Testimony:  OAR 436-030-0020(2)(b) (D)& (E) Exhibit #11
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[Summary of change: (2)(b) (D)(E) states that the insurer must provide the worker’ s work history
for aperiod of five years prior to the date of injury and the worker’slevel of formal education as
part of “sufficient information.”]

Comments. Thereis no method of compelling the worker to provide the above information,
which only they can provide. This can cause delays in claim closure, the determination of
impairment benefits, and costs to the employer and insurer due to additional processing
requirements. We request that provisions be allowed in the rules to authorize suspension of
benefits should the injured worker not provide this information, similar to what is outlined under
436-060-0105 or 436-060-0135.

Response: There are avariety of sources from which the insurer can draw the information
needed to determine base functional capacity and levels of SVP and formal education. Oneisto
provide the worker with aform to complete at the time the claim is filed with the employer. A
second is to ask the worker early on in the claim while insurer-worker relationships are positive.
Another isto use the worker’ s employment application, supplemented with information on work
performed while employed with the employer at injury. Penalizing the worker for failing to
provide the information increases the potential for creating an antagonistic relationship with both
the employer and the insurer. Also, WCD does not have statutory authority to suspend benefitsin
these circumstances. WCD will investigate this recommendation further.

However, the basis for raising the issue may be a concern that a Notice of Closure could be
rescinded on appeal based on questionable adequacy of or efforts to obtain this information as
part of “sufficient information to close”’. Taking this perspective into consideration, we have
modified both OAR 436-030-0015 and 436-030-0020 to allow insurers who make dutiful effort
(but are unable to obtain the information from the worker) to document their efforts to do so and
provide what they are able to gather.

Testimony: OAR 436-030-0020(2)(b)(D) Exhibit #9

Regarding: The worker’s work history for the period beginning five years before the date of
injury to the mailing date of the Notice of Closure, including tasks performed or level of SVP,
and physical demands

OSIA recommends language to compel the worker to respond to the request for this information.
The inability to close a clam caused by the worker failing to complete the requested
work/educational history brings additional costs to the employer and insurer. OSIA requests that
suspension of benefits similarly outlined under 436-060-0105 and 436-060-135.

Response: Please see the previous response to a similar recommendation for thisrule.

Testimony: OAR 436-030-0034 Exhibit #11

[Summary of change: ORS 656.268(c) allows for the closure of the claim if the worker failsto
seek medical treatment for a period of 30 days or the worker fails to attend a closing
examination.]

Comments:
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436-030-0034 applies ORS 656.268(1)(c) and sets forth the process for closing a clam when the
worker fails to attend a closing exam. However, by placing this rule under the heading “Claim
Closure When the Worker is Not Medically Stationary” the division has inaccurately restricted
this process to those claimsin which the injured worker has not been declared medically
stationary. Thisisinconsistent with the actual statutory language in ORS 656.268(1)(c)
authorizing the closure, which contains no reference or requirement regarding the worker’ s status
as stationary or non stationary. In many cases, the worker is declared medically stationary, but
there isinsufficient information to determine the extent of disability. They are then scheduled for
amandatory exam, but do not attend. Because they have aready been declared medically
stationary, the current rule unnecessarily restricts the insurer from closing the claim and forces an
insurer to seek suspension of benefits. Thiserror is perpetuated in OAR 436-030-0034(3), which
erroneously states that the obligation to close aclaim is limited to those in which the worker is
not medically stationary and has not sought treatment. It is our request that the erroneous
references to medically stationary status identified above be modified and all inappropriate
references to the worker “not” being medically stationary be removed.

Response: At the time this avenue for closing a claim was requested by WCD and authorized by
statute, WCD structured the rule and implemented the process based on our understanding of the
legislature sintent. ORS 656.268(1)(c) is not specific asto the application of the closure
criteria—medically stationary or not—when the worker fails to seek treatment without the
approval of the attending physician. In the absence of clear direction to the contrary, WCD is not
persuaded that the proposed change will make the rules more consistent with statutory intent, so
no change is being made.

Testimony: OAR 436-030-0155(1)(b) Exhibit #11

[Summary of change: (1)(b) imposes the requirement that the insurer or self-insured employer
must not send billing information and duplicate documents to the department, unless specifically
requested by the director.]

Comments: The addition of this rule contradicts discussion and recommendations made by the
external advisory committee. This places another needless administrative burden and cost on the
insurer. Insurers would like to require that medical providers, WCD, attorneys and employers not
provide the insurer with duplicate copies as well, but unfortunately processing requirements
imposed by WCD often is the driver of duplicate records. It seems unfair that the insurer should
bear this burden and further seems unreasonable that we are subject to penalties for providing
duplicate records. Shouldn’t the division be more concerned about receiving a compl ete record?

Response: We recognize that the rule as proposed does not reflect the full range of discussions
by the External Advisory Committee (EAC). The EAC was in agreement with the substance and
extent of the problem, but they were unable to offer suggestions to resolve the problem. We
know this change in the rule increases the need for insurersto take care in selecting the
documents they send to the Appellate Review Unit when providing “the record” for purposes of
reconsideration. Although we have not included the definition of “duplicate”’ in the rules, the
common definition of the term is a document which corresponds exactly with another. We also
recognize the need to reduce the size of files WCD stores (at considerable expense) as
documentation of “the record” for purposes of hearing. We routinely receive requests from
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insurers, attorneys, and workers for a copy of “the record” to which they all contributed and were
to have provided copiesto all other parties of the dispute. While we charge afee for this service,
it is not adequate to cover the cost of eliminating duplicate documents and forwarding “the
record” to the requestor. Given that we neither want nor need billing information, duplicate
documents, and select other materials, eliminating them from the process at the earliest possible
point—which would be in the records the insurer sends to the department—seems the most
reasonable approach. It is our intent to avoid the need for the insurer to re-copy and submit what
has already been sent to WCD. WCD will entertain alternative methods of reaching the goal of
reducing the record on reconsideration if they are offered at the next opening of these rules.

Testimony: OAR 436-030-0155(1)(b) Exhibit #13

Everyoneis frustrated by the number of duplicate documentsin claim files, but often there are
legitimate reasons to retain duplicates. While we al strive to eliminate duplicates, it is not always
possible. Having to study all apparently duplicative documents to make sure noneis slightly
different than others would be unduly burdensome and could sometimes result in the erroneous
removal of non-duplicative information from the record. Imposing arule that duplicates must not
be sent is not helpful. We suggest arule that encourages insurers to eliminate duplicates from the
record.

Response: Please see the previous response to a prior recommendation for thisrule.

Testimony: OAR 436-030-0155(3)(a) Exhibit #11

[Summary of change: This rule added that surveillance video provided for arbiter review must
have been reviewed prior to claim closure by a physician involved in the evaluation or treatment
of the worker.]

Comments. Thisisinconsistent with discussions and recommendations made by the externa
advisory committee. The committee felt that the arbiter should be alowed to view the
surveillance video, regardless of whether it had been reviewed by a physician prior to claim
closure. Furthermore, limiting the admissibility of surveillance film to that obtained prior to the
Notice of Closure will enable fraud by the worker during the time the worker is seeking to
increase his disability benefits. A worker’s disability israted at the time of the Order on
Reconsideration, not at the time of issuance of the Notice of Closure. ORS 656.283(7). By
arbitrarily limiting what is available to the medical arbiter to film obtained prior to claim closure,
the proposed rule contradicts ORS 656.283(7). Refusal to consider evidence of fraud generated
during the reconsideration period enables fraud to go uncorrected and unaddressed. We request
that this proposed rule be removed. Lastly, this rule does not consider other issues that will arise
and penalize the insurer and employer, such as physicians refusing to view the video or leaving
the area before the film can be presented to them.

Response: The purpose of the reconsideration proceeding is to eval uate the accuracy and
appropriateness of decisions made by the insurer when the worker’s claim is closed and a Notice
of Closureissued. Statute is clear that additional information allowed in the record following that
closureis strictly limited. [ See ORS 656.268(6)(a)(B)] In and of itself, surveillance video—
particularly that obtained after closure—does not satisfy the criteria of “medical evidence”. Thus,
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only video obtained prior to the Notice of Closure is appropriate and pertinent if viewed by the
attending physician who is responsible for providing or verifying objective findings or
concurring with those of a source he trusts. We recognize there is the potential for physiciansto
fail to view the film. However, responsibility for assessing and incorporating the impact of the
film on the findings reported is the purview of the attending physician. Once the closing report
has been completed, clarified as necessary, and the Notice of Closure issued, the role of the
attending physician (for purposes of reporting objective findings) is completed. We believe the
revision to this rule coincides with the statutory intent. Additionally, this change does not prevent
insurers from providing video evidence for impeachment purposes.

Testimony: OAR 436-030-0575(3) Exhibit #11

[Summary of change: This rule was added and requires the insurer/self-insured employer to
provide within seven days of arequest any data the director identifies as necessary to deter