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Proposed Changesto
Workers Compensation Rules

The Department of Consumer and Business Services, Workers Compensation Division
proposes changes to OAR chapter 436.

Please review the attached documents for more information about proposed changes and
possible fiscal impacts.

The department wel comes public comment on proposed changes and has scheduled a public

hearing.
When isthe hearing? Oct. 26, 2009, 9:00 am.
Whereisthe hearing? Labor & Industries Building

350 Winter Street NE, Room F (basement)
Salem, Oregon 97301

How can | make a comment? Come to the hearing and speak, send written comments, or do
both. Send written comments to:
Fred Bruyns, rules coordinator
Workers' Compensation Division
350 Winter Street NE (for courier or in-person delivery)
PO Box 14480, Salem, OR 97309-0405
Email: fred.h.bruyns@state.or.us
Phone: 503-947-7717; Fax: 503-947-7514

The closing date for written commentsis Oct. 29, 2009.

How can | get copiesof the proposed rules?

On the Workers Compensation Division’s Web site —
http://wcd.or egon.gov/policy/rules'r ules.html#proprules

Or call 503-947-7627 to get free paper copies.

Questions? Contact Fred Bruyns, 503-947-7717.



Secretary of State

NOTICE OF PROPOSED RULEMAKING HEARING
A Statement of Need and Fiscal Impact accompanies this form.

Department of Consumer & Business Services,

Workers Compensation Division OAR CHAPTER 436

Agency and Division Administrative Rules Chapter Number
PO Box 14480, Salem, OR 97309-0405; 503-947-7717

Fred Bruyns 350 Winter Street NE, Rm 27, Salem, OR 97301-3879 Fax 503-947-7514

Rules Coordinator Address Telephone

RULE CAPTION

Workers compensation claims administration, medical servicesand billing, reemployment assistance, and
attorney fees

Room F (basement), Labor & Industries Building
10-26-2009 9:00 am.* 350 Winter Street NE, Salem, Oregon Fred Bruyns

Hearing date Time L ocation Hearings Officer

*NOTE: The hearing will begin at 9:00 a.m. and end when all present who wish to testify have done so.
Written testimony will be accepted through Oct. 29, 2009.

The site of the hearing is accessible for individuals with mobility impair ments.
Auxiliary aidsfor personswith disabilities are available upon advance request.

RULEMAKING ACTION
ADOPT: OAR 436-001-0420; 436-001-0430; 436-001-0440

AMEND: OAR 436-030; 436-060; 436-105; 436-110; 436-120; and
OAR 436-001-0003; 436-001-0019; 436-009-0010; 436-009-0070; 436-010-0008; 436-010-0240; 436-010-0265;
436-010-0280; 436-140-0005; 436-150-0005; 436-150-0010; 436-150-0030; 436-160-0310; 436-160-0340

REPEAL: OAR 436-075-0110
AMEND AND RENUMBER: From OAR 436-001-0265 to 436-001-0400; from 436-001-0265 to 436-001-0410

ORS 656.726(4)
Stat. Auth.

Other Authority

ORS chapter 656, as anended by Oregon Laws (OL) 2009: House Bill (HB) 2045 — OL 2009, ch. 32; HB 2195 —
OL 2009, ch. 35; HB 2197 — OL 2009, ch. 36; HB 2705 — OL 2009, ch. 312; HB 2707 — OL 2009, ch. 313; HB
3345 — OL 2009, ch. 526; and ORS chapter 656, as amended by OL 2007, Senate Bill 559, ch. 241

Stats. Implemented

RULE SUMMARY

NOTE: “Insurer” in this summary includes self-insured employers. The agency proposes to amend OAR chapter 436
to improve organization, clarity and consistency, and to eliminate redundancy. More specifically:

The agency proposesto amend OAR chapter 436, division 001, “ Procedural Rules Gover ning Rulemaking
and Hearings.” These proposed rules: Implement House Bill 3345 by raising the maximum attorney fee payable
under ORS 656.385 from $2,000 to $3,000, and making corresponding changes to the attorney fee matrix. The
proposed rules consolidate rules related to attorney feesinto OAR 436-001 and remove them from OAR 436-010,
060, and 120.

The agency proposesto amend OAR chapter 436, division 009, “ Oregon M edical Fee and Payment Rules.”
These proposed rules: Clarify the types of identification numbers providers must include on their medical bills;
allow amedical service provider to submit bills for independent medical examinations in the form or format agreed
to by the insurer and the medical service provider.

The agency proposesto amend OAR chapter 436, division 010, “Medical Services.” These proposed rules:
Implement HB 2045 by including chiropractors among those health care providers who may make findings of
impairment (when serving as the worker’ s attending physician); implement HB 2197, which allows amedical service
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provider who is not qualified to be an attending physician to provide compensable medical service to an injured
worker for aperiod of 30 days or for 12 visits from the date of the first visit on the initial claim (rather than the date
of injury), whichever first occurs, without the authorization of an attending physician; defer to OAR 436-001 for
awarding attorney fees under ORS 656.385; require use of arelease form (in addition to Form 801 or 827) for
release of HIV-related information; clarify requirements for collection of the workers' Social Security number on
Form 827; allow and describe use of Form 827 to make claims for new or omitted medical conditions; require the
health care provider to give the worker a copy of Form 3283 when giving the worker a copy of Form 827. (The
agency prints nearly all 827s used by workers and providers, and will print Form 3283 as an attachment to Form
827.)

The agency proposesto amend OAR chapter 436, division 030, “ Claim Closure and Reconsideration.” These
proposed rules: Require that a Notice of Closure include information about aworker’s right to be represented by an
attorney (now stated in ORS 656.270, to be repealed effective 1/1/2010 — HB 2197) and right to regquest a vocational
eligibility evaluation (related to limits to requirements for vocational eligibility evaluationsin HB 2705); clarify
procedures for administrative claim closure; provide that requests for reconsideration of claim closures may be made
by telephone; explain that the 14-day time frames for parties to submit certain records relevant to the reconsideration
process begin with the director’ s notice of the start date of the reconsideration; require that evidence stored by the
parties on audio media may be submitted to the director (for the purpose of reconsideration) only in transcribed
form.

The agency proposesto amend OAR chapter 436, division 060, “ Claims Administration.” These proposed
rules: Specify when and how to issue claim-related notices after a worker is deceased, regardless of the cause of
death; clarify requirements for the worker’s employer to give the worker a copy of Form 3283, “A guide for workers
recently hurt on the job,” when the worker files a claim; lengthen the time period that an ongoing request by the
claimant’s attorney for future claim-related documents remains in effect; specify that time limits for sending most
information to the director begin with the mailing date of the agency’ s letter or order; implement HB 2707 by
prescribing notice requirements when the insurer learns that the worker was employed in more than one job at the
time of injury; exclude secondary employment by Oregon subject volunteers from the cal culation of supplemental
disability; require notice to the worker, as part of the notice of claim acceptance, about criteria for reimbursement of
claim-related expenses; describe timeliness criteria, notice requirements, and consent requirements related to the
electronic payment of benefits to workers and beneficiaries; implement HB 3345 by setting conditions for the
payment of penalty assessments to workers and fees to attorneys related to late payment of disputed claim settlement
amounts.

The agency proposesto amend OAR 436-075, “ Retroactive Program,” OAR 436-140, “ Construction Carve-
Out Programs,” and OAR 436-150, “Workers Benefit Fund Claims Program.” These proposed rules:
Eliminate references to “ guaranty contract,” because Senate Bill 559 (2007 Session) replaced the guaranty contract
with policy-based proof of coverage and reporting.

The agency proposesto amend OAR 436-105, “ Employer -at-Injury Program (EAIP).” These proposed rules:
Define “consumables,” as purchases required to support the functioning of newly purchased tools or equipment, and
allow purchase of consumables under the EAIP; clarify that a worksite modification must be related to limitations
that resulted in the worker’s EAIP eligibility or prevent the worsening of an accepted condition; clarify minimum
reimbursement thresholds and when administrative costs are reimbursable.

The agency proposesto amend OAR 436-110, “ Preferred Worker Program (PWP).” These proposed rules:
Clarify the definition of “date of hire”; revise definitions of “premium” and “reimbursable wages’ to be consistent
with the definitions in OAR 436-105; implement HB 2197 by clarifying procedures for use of premium exemption
under ORS 656.622; provide a more specific time limit for requesting claims cost reimbursement; create a new
employment purchase type — placement assistance provided by a certified vocational counselor or any public or
private agency that provides placement services, reimbursable if the assistance results in employment that the
preferred worker retains for at least 90 days; provides that placement assistance may not be combined with
vocational assistance under OAR 436-120.

The agency proposesto amend OAR 436-120, “Vocational Assistanceto Injured Workers.” These proposed
rules. Define several terms used in division 120 — “delivered,” “director,” “filed,” “likely eligible,” and “mailed”;
defer to OAR 436-001 for awarding attorney fees under ORS 656.385; provide that modified or new employment
that results from an employer-at-injury-activated use of the PWP is considered “suitable” 12 months after the
department determines a worksite modification is complete; implement HB 2705 by eliminating the requirement to
complete a vocational eligibility evaluation if the worker is released to regular or other suitable work with the
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employer at injury or aggravation; specify that the insurer is not required to do an eligibility evaluation if the worker
is deceased or has a permanent total disability award; implement HB 2195 by allowing an insurer, without approval
by the director, to extend time loss up to 21 months; allow further training to a worker who has completed one
training plan if there is a reasonable cause to do so; publish vocational fee schedule maximums as percentages of
Oregon’ s state average weekly wage rather than fixed dollar amounts; to implement HB 2195, provide for
“registration” rather than “authorization” of vocational assistance providers; require certified counselors who are
subject to continuing education requirements under these rules to take at least eight hours (currently 7 ¥z hours) of
training in ethical practices and at least six hours of training on the vocational assistance and reemployment
assistance rules during the five years before certification renewal.

The agency proposesto amend OAR 436-160, “ Electronic Data I nterchange.” These proposed rules: Specify
whether certain proof-of-coverage data elements should be mandatory or optional.

Request for public comment: The Workers' Compensation Division requests public comment on whether other
options should be considered for achieving the rules' substantive goals while reducing the negative economic impact
of the rules on business.

Address questions or written testimony to: Fred Bruyns, rules coordinator; phone 503-947-7717; fax 503-947-7514;
e-mail fred.h.bruyns@state.or.us. Proposed rules are available on the Workers Compensation Division's Web site:
http://wcd.oregon.gov/policy/rules/rules.html#proprules or at no charge from WCD Publications, 503-947-7627.

Oct. 29, 2009 /9 Jerry R. Managhan, for 9/15/2009

(Last day to submit written comments Authorized Signer and Date

totherul dinat ; ini [ ivisi
o the rules coordinator) John L. Shilts, Administrator, Workers Compensation Division

Printed name

*Hearing Notices published in the Oregon Bulletin must be submitted by 5:00 pm on the 15th day of the preceding month unless this deadline falls on a weekend or legal
holiday, upon which the deadline is 5:00 pm the preceding workday.

Distribution: WCD-ID, 0, S1, S2, S3, $4, Sb, $6, S7, S8, S, U, AT, CE, EG, IA, LU, NM, CI, EC, MR, PW, RE, VR, OH, DC, DO, GR, MD,
ND, OT, PY, ML, ME, TT



Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form.

Department of Consumer and Business Services,

Workers Compensation Division OAR CHAPTER 436

Agency and Division Administrative Rules Chapter Number
Workers compensation claims administration, medical servicesand billing, reemployment assistance, and
attorney fees

Rule Caption

In the Matter of: The Amendment of:

436-001, Procedural Rules for Rulemaking and Hearings
436-009, Oregon Medical Fee and Payment Rules
436-010, Medical Services

436-030, Claim Closure and Reconsideration
436-060, Claims Administration

436-075, Retroactive Program

436-105, Employer-at-Injury Program

436-110, Preferred Worker Program

436-120, Vocational Assistance to Injured Workers
436-140, Construction Carve-Out Programs
436-150, Workers' Benefit Fund Claims Program
436-160, Electronic Data Interchange

Statutory Authority: ORS 656.726(4)
Other Authority:

Stats. Implemented: ORS chapter 656, as amended by Oregon Laws (OL) 2009: House Bill (HB) 2045 — OL 2009,
ch. 32; HB 2195 — OL 2009, ch. 35; HB 2197 — OL 2009, ch. 36; HB 2705 — OL 2009, ch. 312; HB 2707 — OL
2009, ch. 313; HB 3345 — OL 2009, ch. 526; & ORS chapter 656, as amended by OL 2007, Senate Bill 559, ch. 241

Need for the Rules: To implement legidlation passed by the 2007 and 2009 Legidatures; to improve the
effectiveness of claims administration, regulatory and dispute resolution functions of the agency, vocational
assistance, and reemployment assistance programs under ORS 656.622.

Documents Relied Upon, and wherethey are available: Enrolled House Bills 2045, 2195, 2197, 2705, 2707 and
3345; Enrolled Senate Bill 559 (2007); fiscal impact data; “Issues’ document presented to stakeholder advisory
committees; other advisory committee meeting records; and written advice. These records are available for public
inspection in the Workers' Compensation Division of the Department of Consumer and Business Services, 350
Winter Street NE, Salem, Oregon 97301-3879, upon request and between the hours of 8:00 a.m. and 5:00 p.m.,
Monday through Friday. Please call 503-947-7717 to request copies.

Fiscal and Economic I mpact: The agency projects fiscal/economic impacts as follows:
NOTE: “Insurer” in this document includes self-insured employers.

The proposed rules will implement HB 3345, which provides for new or increased attorney fees payable by insurers
to workers' attorneys and new or increased penalties payable to workers by insurers.

ORS 656.262(12) will require payment of penalty assessments to workers and feesto attorneys related to late
payment of disputed claim settlement (DCS) amounts. Assessments and fees are only triggered if payment of the
DCSislate and the insurer fails to pay the DCS within five days of notice by the worker or the worker's
attorney. Therefore, the agency estimates that the overall fiscal impact will be minor.

In 2008, the agency ordered payment of approximately $189,000 by insurers to worker’s attorneys who
prevailed in medical and vocational disputes. HB 3345 raised the maximum payable under ORS 656.385 in
these cases from $2000 to $3000, and the proposed attorney fee matrix increases all amounts payable by 50% -
for equivalent results achieved and time devoted by the attorney. The agency projects the maximum fiscal
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impact of this change is 50% above current costs or less than $100,000 per year, payable by insurers to workers
attorneys.

Proposed rules explain that the matrix may be used as a guide for awarding attorney fees for prevailing in
disputes under ORS 656.262(11), which would add dightly to insurers' costs.

The agency estimates that the overall fiscal and economic impact of proposed rule changes related to attorney
feeswill be substantially under $150,000 per year, representing increased costs to insurers and increased
payments to workers' attorneys.

The proposed rules will implement HB 2045 by including chiropractors among those health care providers who may
make findings of impairment (when serving as the worker’ s attending physician). The agency estimates that this
change will have a small positive fiscal impact on chiropractors and also a positive impact on insurers, because
chiropractors will not have to refer workers to other physicians to perform closing medical examinations, which can
increase medical costs and delay claim closure.

The proposed rules require that evidence stored by the parties on audio media may be submitted to the director (for

the purpose of reconsideration of claim closure) only in transcribed form. Insurers have advised the agency that this
will increase their costs substantially. The agency agrees that transcription will entail significant costs, though most

insurers do not submit audio files as evidence, so costs will vary according to insurers’ business practices.

The proposed rules lengthen the time period that an ongoing request by the claimant’s attorney for future claim-
related documents remainsin effect. At the rulemaking advisory committee meeting, insurer representatives present
explained that it has been common practice to continue providing documents longer than the 90 days currently
required. The agency projects that this change may dlightly increase insurers’ costs. However, attorneys and insurers
should save some time and money by not having to make and process multiple requests for records.

The proposed rules facilitate the electronic payment of benefits to workers and beneficiaries. For those
workers/beneficiaries and insurers that choose to participate, the agency projects that electronic payment will result
in faster payment of benefits, aswell as cost savings for insurers.

The proposed rules alow purchase of “consumables’ under the Employer-at-Injury Program (EAIP). The agency
estimates that thiswill slightly increase costs to the Workers' Benefit Fund, with a corresponding benefit to
employers and workers who participate in the EAIP.

The proposed rules create a new employment purchase type for job-placement assistance and will increase costs to
the Workers' Benefit Fund. The agency cannot project how much placement assistance will be provided, but does
project a significant cost to the Workers' Benefit Fund, with a corresponding positive impact on vocational
rehabilitation providers and to the workers who are successfully returned to work.

The proposed rules will implement HB 2705, which eliminates the requirement to complete a vocational eligibility
evaluation if the worker is released to regular or other suitable work with the employer at injury or aggravation, thus
reducing the number of evaluations required. The agency estimates that this change will have a small positive fiscal
impact on Oregon insurers, and a small negative impact on vocational rehabilitation organizations that have
conducted the evaluations.

The proposed rules will implement HB 2195 by allowing an insurer, without approval by the director, to extend time
loss to 21 months — for aworker engaged in training. The agency estimates this change will streamline the extension
process and dlightly reduce costs to insurers and the agency.

The proposed rules alow further training to aworker who has completed one training plan if there is a reasonable
cause to do so. Although the agency expects thisto occur infrequently, this change may dlightly increase insurers
costs for vocational assistance, and increase payments to vocational assistance providers and training facilities.
Affected worker would benefit from increased wage earning capacity.

Additional proposed rule changes should either have no significant fiscal impact on any party or be dightly positive
in effect to the extent the agency achieves its objectives of improved clarity of its rules and general streamlining of
requirements affecting claims administration. However, the agency welcomes public input on potential fiscal impacts
of any of the proposed rule changes.

Statement of Cost of Compliance:

1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):
Proposed rule changes will increase demand on the Workers Benefit Fund. The agency projects that the fund
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has sufficient reserves to meet the demand. Otherwise, proposed changes should not have any significant effect
on other state agencies or local governments, and should not affect the general public at all except as described
under “Fiscal and Economic Impact” above.

2. Cost of compliance effect on small business (ORS 183.336):

a. Estimatethenumber of small businesses and types of business and industries with small businesses
subject to therule: Primarily, 1) workers compensation attorneys retained by injured workers; and
2) vocational rehabilitation organizations (registered under OAR 436-120). 190 attorneys from 147 firms
represented injured workers in cases before the Workers' Compensation Board during the past year. Bulletin
151 lists 106 vocational rehabilitation providers that have been registered by the Department of Consumer and
Business Services. Not all of these providers are small businesses as defined in ORS 183.310, but approximately
100 vocational assistance providers are small businesses.

b. Projected reporting, record-keeping and other administrative activitiesrequired for compliance,
including costs of professional services: None. The agency projects overall positive economic effects of the
proposed rule changes on both attorneys and vocational assistance providers.

c. Equipment, supplies, labor, and increased administration required for compliance: None. The agency
projects overall positive economic effects of the proposed rule changes on both attorneys and vocational
assistance providers.

How wer e small businessesinvolved in the development of thisrule? Attorneys who represent injured workers
and vocational rehabilitation professionals participated on rulemaking advisory committees and submitted written
advice to the agency.

Administrative Rule Advisory Committee consulted? Y es, the agency consulted with rulemaking advisory
committees on August 7, 10, 11, 25, and 27, 2009.

John L. Shilts, Administrator
/9 Jerry R. Managhan, for Workers' Compensation Division 9/15/2009

Signature Printed name Date

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310. ARC 925-2007
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ORDER NO. 09-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed RulesMEDICAL SERVICES

EXHIBIT “A”
OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 010

436-010-0008  Administrative Review
(1) Administrative review before the director:

(a) Except as otherwise provided in ORS 656.704, the director has exclusive jurisdiction
to resolve all matters concerning medical services disputes arising under ORS 656.245, 656.247,
656.260, 656.325 and 656.327.

(b) A party need not be represented to participate in the administrative review before the
director.

(c) Any party may request that the director provide voluntary mediation or aternative
dispute resolution after a request for administrative review or hearing isfiled. When adisputeis
resolved by agreement of the parties to the satisfaction of the director, any agreement must bein
writing and be approved by the director. Any mediated agreement may include an agreement on
attorney fees, if any, to be paid to the elaimant-or-claimant’ s attorney. If the dispute does not
resolve through mediation or alternative dispute resolution, adirector’s order will be issued.

(2) Administrative review and hearing processes for change of attending physician or
authorized nurse practitioner issues are in OAR 436-010-0220; additional independent medical
examination (IMEs) matters are in OAR 436-010-0265; and fees and non-payment of
compensable medical billings are described in OAR 436-009-0008.

(3) Except for disputes regarding interim medical benefits, when thereisaformal denia
of the compensability of the underlying claim, or adenia of the causal relationship between the
medical service or treatment and the accepted condition or the underlying condition, the parties
may apply to the Hearings Division of the Workers' Compensation Board to resolve the
compensability issue

(4) All issues pertaining to disagreement about medical services within aManaged Care
Organization (MCO), including disputes under ORS 656.245(4)(a) about whether a change of
provider will be medically detrimental to the injured worker, are subject to the provisions of ORS
656.260. A party dissatisfied with an action or decision of the MCO must first apply for and
complete the internal dispute resolution process within the MCO before requesting an
administrative review of the matter by the director.

(5) The following time frames and conditions apply to requests for administrative review
before the director under thisrule:

(a) For all disputes subject to dispute resolution within a Managed Care Organization,
upon completion of the MCO process, the aggrieved party must request administrative review by
the director within 60 days of the date the MCO issuesitsfina decision. If aparty has been
denied access to an MCO internal dispute process or the process has not been completed for
reasons beyond a party’ s control, the party may request director review within 60 days of the
failure of the MCO process. If the MCO does not have a process for resolving the particular type

436-010-0008 Page 1l 436-010-0008
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of dispute, the insurer must advise the medical provider or worker that they may request review
by the director.

(b) For all claims not enrolled in an MCO, the aggrieved party must request
administrative review by the director within 90 days of the date the party knew, or should have
known, there was a dispute over the provision of medical services. This time frame only applies
if the aggrieved party other than the insurer is given written notice that they have 90 daysin
which to request administrative review by the director. When the aggrieved party is a represented
worker, and the worker’ s attorney has given written notice of representation, the 90 day time
frame begins when the attorney receives written notice or has actual knowledge of the dispute.
For purposes of this rule, the date the insurer should have known of the dispute is the date action
on the bill was due. For disputes regarding interim medical benefits on denied claims, the date
the insurer should have known of the dispute is no later than one year from the claim denial, or
45 days after the bill is perfected, which ever occurs last. Filing arequest for administrative
review under this rule may also be accomplished in the manner prescribed in OAR 438 chapter,
division 005.

(c) Disputes regarding el ective surgery must be processed in accordance with OAR 436-
010-0250.

(d) The director may, on the director’s own motion, initiate a medical services or medical
treatment review at any time.

(e) Medical provider billsfor treatment or services which are subject to director’s review
will not be deemed payabl e pending the outcome of the review.

(6) Parties must submit requests for administrative review to the director in the form and
format provided in Bulletins 293. When an insurer or the worker’ s representative submits a
request without the required information, the director may dismiss the request or hold initiation
of the administrative review until the information is submitted. Unrepresented workers may seek
help from the director to meet the filing requirements. The requesting party must notify at the
same time all other interested parties of the dispute, and their representatives, if known, as
follows:

(a) Identify the worker’ s name, date of injury, insurer, and claim number;
(b) Specify what issues are in dispute and specify with particularity the relief sought;
(c) Provide the specific dates of the unpaid disputed treatment or services.

(7) In addition to medical evidence relating to the medical dispute, all parties may submit
other relevant information, including but not limited to, written factual information, sworn
affidavits, and legal argument for incorporation into the record. Such information may also
include timely written responses and other evidence to rebut the documentation and arguments of
an opposing party. The director may take or obtain additional evidence consistent with statute.

(8) When arequest for administrative review is filed under ORS 656.247, 656.260, or
656.327, the insurer must provide arecord packet, without cost, to the director and all other
parties or their representatives as follows:

436-010-0008 Page 2 436-010-0008
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(a) Except for disputes regarding interim medical benefits, the packet must include
certification that there is no issue of compensability of the underlying claim or condition. If there
isadenial which has been reversed by the Hearings Division, the Board, or the Court of Appedls,
a statement from the insurer regarding its intention, if known, to accept or appeal the decision.

(b) The packet must include a compl ete, indexed copy of the worker’s medical record and
other documents that are arguably related to the medical dispute, arranged in chronological order,
with oldest documents on top, and numbered in Arabic numerals in the lower right corner of each
page. The number must be preceded by the designation “Ex.” and pagination of the multiple page
documents must be designated by a hyphen followed by the page number. For example, page two
of document ten must be designated “Ex. 10-2.” The index must include the document numbers,
description of each document, author, number of pages, and date of the document. The packet
must include the following notice in bold type:

Asrequired by OAR 436-010-0008, we her eby notify you that the director isbeing
asked to review the medical care of thisworker. The director may issue an order
that could affect reimbursement for the disputed medical service(s).

(c) If the insurer requests review, the packet must accompany the request, with copies
sent simultaneously to the other parties.

(d) If the requesting party is other than the insurer, or if the director has initiated the
review, the director will request the record from the insurer. The insurer must provide the record
within 14 days of the director’ s request in the form and format described in thisrule.

(e) If the insurer fails to submit the record in the time and format specified in thisrule, the
director may penalize or sanction the insurer under OAR 436-010-0340.

(9) If the director determines areview by a physician isindicated to resolve the dispute,
the director, in accordance with OAR 436-010-0330, may appoint an appropriate medical service
provider or panel of providersto review the medical records and, if necessary, examine the
worker and perform any necessary and reasonable medical tests, other than invasive tests.
Notwithstanding ORS 656.325(1), if the worker is required by the director to submit to amedical
examination as a step in the administrative review process, the worker may refuse an invasive
test without sanction.

(a) A single physician selected to conduct areview must be a practitioner of the same
healing art and specialty, if practicable, of the medical service provider whose treatment or
serviceis being reviewed.

(b) When a panel of physiciansis selected, at least one panel member must be a
practitioner of the healing art and specialty, if practicable, of the medical service provider whose
treatment or serviceis being reviewed.

(c) When such an examination of the worker is required, the director will notify the
appropriate parties of the date, time, and location of the examination. The physician or panel
must not be contacted directly by any party except as it relates to the examination date, time,
location, and attendance. If the parties wish to have special questions addressed by the physician
or panel, these questions must be submitted to the director for screening as to the appropriateness

436-010-0008 Page 3 436-010-0008
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of the questions. Matters not related to the issues before the director are inappropriate for medical
review and will not be submitted to the reviewing physician(s). The examination may include,
but is not limited to:

(A) areview of all medical records and diagnostic tests submitted,
(B) an examination of the worker, and
(C) any necessary and reasonable medical tests.

(10) The director will review the relevant information submitted by all parties and the
observations and opinions of the reviewing physician(s).

(a) A dispute may be resolved by agreement between the parties to the dispute. When the
parties agree, the director may issue aletter of agreement in lieu of an administrative order,
which will become final on the 10" day after the letter of agreement isissued unless the
agreement specifies otherwise. Once the agreement becomes final, the director may revise the
agreement or reinstate the review only under one or more of the following conditions:

(A) A party fails to honor the agreement;
(B) The agreement was based on misrepresentation;

(C) Implementation of the agreement is not feasible because of unforeseen circumstances;
or

(D) All parties request revision or reinstatement of the dispute.

(b) If the dispute is not resolved by agreement and if the director determines that no bona
fide dispute exists in aclaim not enrolled in an MCO, the director will issue an order under ORS
656.327(1). If any party disagrees with an order of the director that no bona fide medical dispute
exists, the party may appeal the order to the Board within 30 days of the mailing date of the
order. Upon review, the order of the director may be modified only if it is not supported by
substantial evidence in the record developed by the director.

(c) If the director issues an administrative order resolving a bona fide dispute:

(A) For disputes arising under ORS 656.245, 656.260, or 656.327, a party may filea
request for hearing within 30 days of the mailing date of the order.

(B) For disputes arising under ORS 656.247, a party may file arequest for hearing within
60 days of the mailing date of the order.

(C) Thedirector may on the director’ s own motion reconsider or withdraw any order that
has not become final by operation of law. A party also may request reconsideration of an
administrative order upon an allegation of error, omission, misapplication of law, incomplete
record, or the discovery of new material evidence which could not reasonably have been
discovered and produced during the review. The director may grant or deny arequest for
reconsideration at the director’s sole discretion. A request must be mailed before the
administrative order becomes final.

(D) During any reconsideration of the administrative review order, the parties may submit
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new material evidence consistent with this subsection and may respond to such evidence
submitted by others.

(E) Any party requesting reconsideration or responding to a reconsideration request must
simultaneously notify all other interested parties of their contentions and provide them with
copies of all additional information presented.

(12) If the director issues an order declaring an aready rendered medical treatment or
medical service inappropriate, or otherwisein violation of the statute or medical rules, the worker
is not obligated to pay for such.

(12) Attorney feesin administrative review will be awarded as provided in ORS

656.385( 1) and OAR 436 001 0400 thr ouqh 436- 001 0440 Lnanydlspuwﬁwhreha
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(13) Any party who disagrees with an action or administrative order under these rules
may request a hearing by filing arequest for hearing as provided in OAR 436-001- 0019 within
30 days of the mailing date of an order under ORS 656.245, 656.260, or 656.327, or within 60
days of the mailing date of an order under ORS 656.247. OAR 436-001 applies to the hearing.

(@) In the review of ordersissued under ORS 656.327(2), ORS 656.260(14) and (16), and
ORS 656.247, no new medical evidence or issueswill be admitted at hearing. In these reviews,
an administrative order may be modified at hearing only if it is not supported by substantial
evidence in therecord or if it reflects an error of law.

(b) For claims not enrolled in an MCO, disputes about whether amedical service after a
worker is medically stationary is compensable within the meaning of ORS 656.245(1)(c) and
whether amedical treatment is unscientific, unproven, outmoded, or experimental under ORS
656.245(3), are subject to administrative review by the director. If appealed, review at hearing is
subject to the “no new medical evidence or issues rule” in subsection (13)(a) of thisrule.
However, if the disputed medical service or medical treatment is determined compensable under
ORS 656.245(1)(c) or 656.245(3) all disputes and assertions about whether the compensable
medical services are excessive, inappropriate, ineffectual, or in violation of the director’s rules
regarding the performance of medical services are subject to the substantial evidence rule at
hearing.

(14) Contested case hearings of sanction and civil penalties. Under ORS 656.740, any
party that disagrees with a proposed order or proposed assessment of acivil penalty issued by the
director under ORS 656.254 or 656.745 may request a hearing by the Hearings Division of the
board asfollows:

(a) A written request for a hearing must be mailed to the administrator of the Workers
Compensation Division. The request must specify the grounds upon which the proposed order or
assessment is contested.

(b) The request must be mailed to the division within 60 days after the mailing date of the
order or notice of assessment.

(c) Thedivision will forward the request and other pertinent information to the board.

(15) Director’s administrative review of other actions: Any party seeking an action or
decision by the director or aggrieved by an action taken by any other party, not covered under
sections (1) through (14) of thisrule, under these rules, may request administrative review by the
director. Any party may request administrative review as follows:

(&) A written request for review must be sent to the administrator of the Workers
Compensation Division within 90 days of the disputed action and must specify the grounds upon
which the action is contested.
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(b) The division may require and allow such input and information as it deems
appropriate to complete the review.

(c) A director’s order may be issued and will specify if the order isfinal or if it may be
appealed in accordance with section (13) of thisrule.

Stat. Auth.: ORS 656.726(4)

Stats. | mplemented: ORS 656.245, 656.248, 656.252, 656.254, 656.256, 656.260, 656.268, 656.313, 656.325, 656.327, 656.331,
656.704

Hist: Amended 6/12/08 as WCD Admin. Order 08-052, eff. 6/30/08

Amended xx-xx-xx as WCD Admin. Order xx-xxx, eff. Xx-xx-xx

436-010-0240 Reporting Requirementsfor Medical Providers

(1) The act of the worker in applying for workers' compensation benefits constitutes
authorization for any medical provider and other custodians of claims records to release relevant
medical records under ORS 656.252 and diagnostic records required under ORS 656.325.
Medical information relevant to a claim includes a past history of complaints or treatment of a
condition similar to that presented in the claim or other conditions related to the same body part.
The authorization is valid for the duration of the work related injury or illness and is not subject
to revocation by the worker or the worker’ s representative. However, this-separ ate authorization
deesnotisrequired for abtherizetherelease of information regarding:

(a) Federally funded drug and alcohol abuse treatment programs governed by Federad
Regulation 42, CFR 2, which may only be obtained in compliance with this federal regulation, or

(b) Ihe%eleeseef—HN—H | V-related information ethewlseprotected by ORS 433 045(3)

(2) Any physician, hospital, clinic, or other medical service provider, must provide al
relevant information to the director, the insurer or their representative upon presentation of a
signed Form 801, 827, or 2476 (Release of Information). “ Signature on file,” printed on the
worker’s signature line of any authorized Release of Information prescribed by the director, isa
valid medical release, provided the insurer maintains the signed original in accordance with OAR
436-010-0270. However, nothing in this rule wil-prevents a medical provider from requiring a
signed authorized Release of Information.

(3) When the worker hasinitiated a claim or wishes to initiate a claim, the worker and the
first medical service provider on theinitial claim must complete the “Worker’s and Physician™s
Health Care Provider’s Report for Workers' Compensation Claims’ (Form 827). I nformation
that must be provided on theform includes, but is not limited to+h-every-detatto-thclude
the worker’ s name, address, and Social Security number if availableirfermation-required-by
ORS656:252-and-656:254. For_an initial claim, Fhethe medical service provider must mat
send Form 827 to the proper insurer no later than 72 hours after the worker’ sfirst visit
(Saturdays, Sundays, and holidays will not be counted in the 72-hour period).

& Diagnoses stated on Form 827 and all subsequent reports must conform to
terminology found in the International Classification of Disease-9-Clinical Manifestations (ICD-
9-CM) or taught in accredited institutions of the licentiate’ s profession.
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(4) All medical service providers must notify the worker at the time of thefirst visit of the
manner in which they can provide compensable medical services and authorize time loss. Fhe
workermust-alse-be-netified-Provider s must also notify worker s that they may be personally
liable for noncompensable medical services. Such notification should be made in writing or
documented in the worker’ sehart-netes medical record.

(5) All medical service providers must give a copy of “ A Guidefor Workers
Recently Hurt on the Job” (Form 3283) to the worker when they give the worker a copy of
Form 827.

5)(6) Attending physicians or authorized nurse practitioners must, upon request from the
insurer, submit verification of the worker’s medical limitations related to the worker’s ability to
work, resulting from an occupational injury or disease. If the insurer requires the attending
physician or authorized nurse practitioner to complete arelease to return to work form, the
insurer must use Form 3245.

£6)(7) Medical providers must maintain records necessary to document the extent of
medical services provided to injured workers.

£H(8) Progress reports are essential. When time loss is authorized by the attending
physician or authorized nurse practitioner, the insurer may require progress reports every 15 days
through the use of the physician’s report, Form 827. Chart notes may be sufficient to satisfy this
requirement. If more information is required, the insurer may request a brief or complete
narrative report. Fees for such narrative reports must be in accordance with OAR 436-009-0015
(11), 436-009-0070 (2) or (3), whichever applies.

£8)(9) Reports may be handwritten and must include all relevant or requested
information.

£9)(10) All records must be legible and cannot be kept in a coded or semi-coded manner
unless alegend is provided with each set of records.

£20)(11) The medical provider must respond within 14 days to the request for relevant
medical records as specified in section (1) of thisrule, progress reports, narrative reports, original
diagnostic studies, including, but not limited to, actual films, and any or all necessary records
needed to review the efficacy of medical treatment or medical services, frequency, and necessity
of care. The medical provider must be reimbursed for copying documents in accordance with
OAR 436-009-0070 (1). If the medical provider fails to provide such information within fourteen
(14) days of receiving arequest sent by certified mail, penalties under OAR 436-010-0340 or
436-015-0120 may be imposed.

@H(12) The attending physician or authorized nurse practitioner must inform the insurer
and the worker of the anticipated date of release to work, the anticipated date the worker will
become medically stationary, the next appointment date, and the worker’s medical limitations.
To the extent any medical provider can determine these matters they must be included in each
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progress report. The insurer must not consider the anticipated date of becoming medically
stationary as a release to return to work.

2)(13) The attending physician or authorized nurse practitioner must notify the worker,
insurer, and all other health care providers involved in the worker’ s treatment when the worker is
determined medically stationary. The medically stationary date must be the date of the exam, and
not a projected date. The notice must provide:

(a) The medically stationary date; and
(b) Whether the worker is released to any kind of work.

£3)(14) The attending physician or authorized nurse practitioner must advise the worker,
and within five days provide the insurer with written notice, of the date the injured worker is
released to return to regular or modified work. The physician or nurse must not notify the insurer
or employer of the worker’ s release to return to regular or modified work without first advising
the worker.

4)(15) When an injured worker files aclaim for aggravation, the claim must be filed on
Form 827 and must be signed by the worker or the worker’ s representative and the attending
physician. The attending physician, on the worker’ s behalf, must submit the aggravation form to
the insurer within five days of the examination where aggravation isidentified. When an insurer
or self-insured employer receives a completed aggravation form, it must process the claim.
Within 14 days of the examination the attending physician must also send awritten report to the
insurer that includes objective findings that document:

(a) Whether the worker is unable to work as a result of the compensable worsening; and

(b) Whether the worker has suffered a worsened condition attributable to the
compensable injury under the criteria contained in ORS 656.273.

(16) A worker may use the Form 827 to request the insurer to accept a new or
omitted medical condition. The health care provider may write the claimed condition or the
International Classification of Diseases, Ninth Revision, Clinical M odification (1CD-9-CM)
diagnosis code for the worker in the space provided on the form. The health care provider,
on theworker’s behalf, must submit theform to theinsurer within five days of the day the
worker signstheform. Theinsurer must processthe request for acceptance of a new or
omitted condition, regardless of whether the health care provider sent the form within 5

days.

£15)(17) The attending physician, authorized nurse practitioner, or the MCO may request
consultation regarding conditions related to an accepted claim. The attending physician,
authorized nurse practitioner, or the MCO must promptly notify the insurer of the request for
consultation. This requirement does not apply to diagnostic studies performed by radiologists and
pathol ogists. The attending physician, authorized nurse practitioner, or MCO must provide the
consultant with al relevant clinical information. The consultant must submit a copy of the
consultation report to the attending physician, authorized nurse practitioner, the MCO, and the
insurer within 10 days of the date of the examination or chart review. No additional fee beyond
the consultation fee is allowed for this report. MCO requested consultations that are initiated by
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the insurer, which include examination of the worker, must be considered independent medical
examinations subject to the provisions of OAR 436-010-0265.

£16)(18) A medical service provider must not unreasonably interfere with the right of the
insurer, under OAR 436-010-0265(1), to obtain a medical examination of the worker by a
physician of theinsurer’s choice.

A(19) Any time an injured worker changes his or her attending physician or authorized
nurse practitioner:

(a) The new provider isresponsible for:

(A) Submitting Form 827 to the insurer not later than five days after the change or the
date of first treatment; and

(B) Requesting all available medical information, including information concerning
previous temporary disability periods, from the previous attending physician, authorized nurse
practitioner, or from the insurer.

(b) The requirements of paragraphs (A) and (B) also apply anytime aworker is referred to
anew physician qualified to be an attending physician or to a new authorized nurse practitioner
primarily responsible for the worker’s care.

(c) Anyone failing to forward requested information within 14 days to the new physician
or nurse will be subject to penalties under OAR 436-010-0340.

£8)(20) Injured workers, or their representatives, are entitled to copies of all protected
health information in the medical records. These records should ordinarily be available from the
insurers, but may also be obtained from medical providers under the following conditions:

(a) A medical provider may charge the worker for copiesin accordance with OAR 436-
009-0070(1), but a patient may not be denied summaries or copies of his’her medical records
because of inability to pay.

(b) For the purpose of thisrule, “protected health information in the medical record”
means any oral or written information in any form or medium that is created or received and
relates to:

(A) The past, present, or future physical or mental health of the patient;
(B) The provision of health care to the patient; and
(C) The past, present, or future payment for the provision of health care to the patient.

(c) A worker or the worker’ s representative may request all or part of the record. A
summary may substitute for the actual record only if the patient agrees to the substitution. Upon
request, the entire health information record in the possession of the medical provider will be
provided to the worker or the worker’ s representative. This includes records from other
healtheare-health care providers, except that the following may be withheld:

(A) Information whieh-that was obtained from someone other than a health_care provider
when the health care provider undera-promised ef-confidentiality, and aecesstor elease of the
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information would likely reveal the source of the information;

(B) Psychotherapy notes,

(C) Information compiled for usein acivil, criminal, or administrative action or
proceeding; and

(D) Other reasons specified by federal regulation.

Stat. Auth: ORS 656.726(4)

Stat. Implemented: ORS 656.245, 656.252, 656.254, 656.273
Hist: Amended 6/12/08 as WCD Admin. Order 08-052, eff. 6/30/08
Amended xx-xx-xx asWCD Admin. Order xx-xxx, eff. XX-xx-xx

436-010-0265 Independent Medical Examinations (IME)

(1) The insurer may obtain three medical examinations of the worker by medical service
providers of its choice for each opening of the claim. These examinations may be obtained prior
to or after claim closure. Effective July 1, 2006, the insurer must choose a provider to perform
the independent medical examination from the director's list described in section (13) of thisrule.
A claim for aggravation, Board’s Own Motion, or reopening of a claim where the worker
becomes enrolled or actively engaged in training according to rules adopted under ORS 656.340
and 656.726 permits a new series of three medical examinations. For purposes of thisrule,
“independent medical examination” (IME) means any medical examination including a physical
capacity or work capacity evaluation or consultation that includes an examination, except as
provided in section (5) of thisrule, that is requested by the insurer and completed by any medical
service provider, other than the worker’ s attending physician or authorized nurse practitioner.
The examination may be conducted by one or more providers with different specialty
qualifications, generally done at one location and completed within a 72-hour period. If the
providers are not at one location, the examination is to be completed within a 72-hour period and
at locations reasonably convenient to the worker.

(2) When the insurer has obtained the three medical examinations allowed under thisrule
and wishes to require the worker to attend an additional examination, the insurer must first notify
and request authorization from the director. Insurers that fail to first notify and request
authorization from the director, may be assessed a civil penalty. The process for requesting such
authorization will be asfollows:

(a) Theinsurer must submit arequest for such authorization to the director in aform and
format as prescribed by the director in Bulletin 252 including, but not limited to, the reasons for
an additional IME, the conditions to be evaluated, dates, times, places, and purposes of previous
examinations, copies of previous IME notification |etters to the worker, and any other
information requested by the director. A copy of the request must be provided to the worker and
the worker’ s attorney; and

(b) The director will review the request and determine if additional information is
necessary prior to issuing an order approving or disapproving the request. Upon receipt of a
written request for additional information from the director, the parties have 14 days to respond.
If the parties do not provide the requested information, the director will issue an order approving
or disapproving the request based on available information.
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(3) In determining whether to approve or deny the request for an additional IME, the
director may give consideration, but is not limited, to the following:

(8) Whether an IME involving the same discipline(s) or review of the same condition has
been completed within the past six months.

(b) Whether there has been a significant change in the worker’ s condition.
(c) Whether there is a new condition or compensabl e aspect introduced to the claim.

(d) Whether there is a conflict of medical opinion about aworker’s medical treatment or
medical services, impairment, stationary status, or other issue critical to claim
processing/benefits.

(e) Whether the IME is requested to establish a preponderance for medically stationary
status.

(f) Whether the IME is medically harmful to the worker.

(9) Whether the IME requested is for a condition for which the worker has sought
treatment or services, or the condition has been included in the compensable claim.

(4) Any party aggrieved by the director’s order approving or disapproving a request for an
additional IME may request a hearing by the Hearings Division of the board under ORS 656.283
and OAR chapter 438.

(5) For purposes of determining the number of IMES, any examinations scheduled but not
completed are not counted as a statutory IME. The following examinations are not considered
IMEs and do not require approva as outlined in section (2) of thisrule:

(a) An examination conducted by or at the request or direction of the worker’ s attending
physician or authorized nurse practitioner;

(b) An examination obtained at the request of the director;
(c) An elective surgery consultation obtained in accordance with OAR 436-010-0250(3);

(d) An examination of a permanently totally disabled worker required under ORS
656.206(5);

(e) A closing examination by a consulting physician that has been arranged by the insurer,
the worker’ s attending physician or authorized nurse practitioner in accordance with OAR 436-
010-0280;

(f) A consultation requested by the Managed Care Organization (MCO) for the purpose of
clarifying or refining a plan for continuing medical services as provided under its contract.

(6) Examinations must be at times and intervals reasonably convenient to the worker and
must not delay or interrupt proper treatment of the worker.

(7) When the insurer requires aworker to attend an IME, the insurer must comply with
the notification and reimbursement requirements found in OAR 436-009-0025 and 436-060-
0095.
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(8) A medical provider who unreasonably failsto timely provide diagnostic records
required for an IME in accordance with OAR 436-010-0230(9) and 436-010-0240(16) (11) may
be assessed a penalty under ORS 656.325.

(9) When aworker objects to the location of an IME, the worker may request review by
the director within six business days of the mailing date of the appointment notice.

(a) The request may be made in-person, by telephone, facsimile, or mail.
(b) The director may facilitate an agreement between the parties regarding location.

(c) If necessary, the director will conduct an expedited review and issue an order
regarding the reasonableness of the location.

(d) The director will determineif there is substantial evidence to support afinding that
the travel is medically contraindicated, or unreasonable based on a showing of good cause.

(A) For the purposes of this rule, “medically contraindicated” means that the travel
required to attend the IME exceeds the travel or other limitations imposed by the attending
physician, authorized nurse practitioner or other persuasive medical evidence, and alternative
methods of travel will not overcome the limitations.

(B) For the purposes of thisrule, “good cause’ means the travel would impose a hardship
for the worker that outweighs the right of the insurer or self-insured employer to select an IME
location of its choice.

(20) If aworker failsto attend an IME without notifying the insurer or self-insured
employer before the date of the examination or without sufficient reason for not attending, the
director may impose a monetary penalty against the worker for such failure under OAR 436-010-
0340.

(11) When scheduling an IME, the insurer must ensure the medical service provider has.
(& An Invasive Medical Procedure Authorization (Form 440-3227), if applicable; and

(b) A Worker IME Survey (Form 440-0858), with instructions to give the form(s) to the
worker at the time of the IME.

(12) If amedical service provider intends to perform an invasive procedure as part of an
IME, the provider must explain the risks involved in the procedure to the worker and the
worker’ s right to refuse the procedure. The worker then must check the applicable box on Form
440-3227 either agreeing to the procedure or declining the procedure, and sign the form. For the
purposes of thisrule, an invasive procedure is a procedure in which the body is entered by a
needle, tube, scope, or scalpel.

(13) Any medical service provider wishing to perform an IME or a Worker Requested
Medical Exam (WRME) under ORS 656.325(1)(e) and OAR 436-060-0147 for aworkers
compensation claim must meet the director's criteria and be included on the list of authorized
providers maintained by the Director of the Department of Consumer and Business Services
under ORS 656.328.

(a) To be onthedirector'slist to perform IMEs or WRMEs, amedical service provider
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must:

(A) Hold acurrent license and be in good standing with the professional regulatory board
that issued the license, for example the Oregon Medical Board.

(B) Complete adirector-approved three-hour initial training course regarding IMEs. The
training curriculum must include, at aminimum, all topics listed in Appendix B.

(i) Any party may request the director to place a provider on the director's list with less
than the three-hour training. At the director's discretion, providers may be placed on the director's
list to perform IMEs with less than the three-hour required training when extraordinary
circumstances exist in agiven case or if the worker and the insurer agree that a certain provider
may perform the examination. Providers placed on the director's list in this circumstance are
limited to being on the director's list only for the time required for the examination at issue.

(i1) When determining if extraordinary circumstances exist in agiven case, the director
may consider, but is not limited to, such factors as: medical speciaty needed; number of IMEs
the provider has performed in a calendar year; where the worker lives; and factors that would
make the three-hour training unreasonable in a given case.

(C) Submit the Application for Independent Medical Exam Medical Service Provider
Authorization (Form 440-3930) to the director. On the application, the provider must supply his
or her license number, the name of the training vendor, and the date the provider completed a
director-approved initial training course regarding IMEs. By signing and submitting the
application form, the provider agrees to abide by:

(i) The standards of professional conduct for performing IMEs adopted by the provider's
regulatory board, or the independent medical examination standards published in Appendix C,
which apply if the provider's regul atory board does not adopt standards of conduct for IMEs.
Providers on the director’s list of authorized IME providers as of June 7, 2007, remain authorized
to perform IMEs and do not need to reapply; and

(i) All relevant workers compensation laws and rules.

(b) Any party may make awritten request to the director to add a provider to the director's
list according to subsection (a).

(c) A provider may be sanctioned or excluded from the director's list of providers
authorized to perform IMEs after afinding by the director that the provider:

(A) Violated the standards of either the professional conduct for performing IMES
adopted by the provider’ s regulatory board or the independent medical examination standards
published in Appendix C, whichever applies;

(B) Failed to comply with the requirements of this rule, as determined by the director;

(C) Has a current restriction on their license or is under a current disciplinary action from
their professional regulatory board;

(D) Has entered into a voluntary agreement with his or her regulatory board which the
director determinesis detrimental to performing IMEs;
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(E) Violated workers compensation laws or rules; or
(F) Hasfailed to attend training required by the director.

(d) Within 60 days of the director's decision to exclude a provider from the director’slist,
the provider may appeal the decision under ORS 656.704(2) and OAR 436-001-0019.

(14) The medical service provider conducting the examination will determine the
conditions under which the examination will be conducted. Subject to the provider's approval,
the worker may use a video camera or tape recorder to record the examination.

(15) If thereis afinding by the director, an administrative law judge, the Workers
Compensation Board, or the court, that the IME was performed by a provider who was not on the
director'slist of authorized IME providers at the time of the examination, the insurer shall not use
the IME report nor shall the report be used in any subsequent proceeding.

(16) Except as provided in subsection (&) of this section, aworker may elect to have an
observer present during the IME.

(a) An observer isnot allowed in a psychological examination unless the examining
provider approves the presence of the observer.

(b) The worker must submit a signed observer form (440-3923A) to the examining
provider acknowledging that the worker understands the worker may be asked sensitive questions
during the examination in the presence of the observer. If the worker does not sign form 440-
3923A, the provider may exclude the observer.

(c) An observer cannot participate in or obstruct the examination.

(d) The worker's attorney or any representative of the worker’s attorney shall not be an
observer. Only a person who does not receive compensation in any way for attending the
examination can be an injured worker's observer.

(e) The IME provider must verify that the injured worker and any observer have been
notified of the requirement in sub-section (b).

(17) Upon completion of the examination, the examining medical service provider must:

(a) Give the worker a copy of the IME Survey (Form 440-0858) on the day of the
examination; and

(b) Send the insurer a copy of the report and, if applicable, the observer form (440-
3923A) or theinvasive procedure form (440-3227), or both.

(c) Sign a statement at the end of the report verifying who performed the examination and
dictated the report, the accuracy of the content of the report, and acknowledging that any false
statements may result in sanction by the director.

(18) The insurer must forward a copy of the signed report to the attending physician or
authorized nurse practitioner within 72 hours of its receipt of the report.

(19) A complaint about an IME may be sent to the director for investigation. The director
will determine the appropriate action to take in a given case, which may include consultation
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with or referral to the appropriate regulatory board.

(20) Training must be approved by the director before it is given. Any party may submit
medical service provider IME training curriculum to the director for approval. The curriculum
must include training outline, goals, objectives, specify the method of training and the number of
training hours, and must include all topics addressed in Appendix B.

(21) Within 21 days of the IME training, the training supplier must send the director the
date of thetraining and alist of all medical providers who completed the training, including
names, license numbers, and addresses.

(22) Insurer claims examiners must be trained and certified in accordance with OAR 436-
055 regarding appropriate interactions with IME medical service providers.

Stat. Auth: ORS 656.726(4)

Stat. Implemented: ORS 656.252, 656.325, 656.245, 656.248, 656.260, 656.264
Hist: Amended 11/1/07 as Admin. Order 07-057, eff. 1/2/08

Amended xx-xx-xx asWCD Admin. Order xx-xxx, eff. XX-xx-xx

436-010-0280 Determination of | mpairment

(2).On disabling claims, when the worker becomes medically stationary, the attending
physician must complete a closing exam or refer the worker to a consulting physician for all or
part of the closing exam. For workers under the care of an authorized nurse practitioner or a
type B attending physician other than a chir opr actor -er-an-autherized-rurse-practitioner, the
provider must refer the worker to atype A attending physician to do aclosing exam if thereisa
likelihood the worker has permanent impairment. The closing exam must be completed under
OAR 436-030 and OAR 436-035.

(2) The attending physician or authorized nurse practitioner has 14 days from the
medically stationary date to send the closing report to the insurer. Within eight days of the
medically stationary date, the attending physician may arrange a closing exam with a consulting
physician. This exam does not count as an IME or a change of attending physician.

(3) When an attending physician requests a consulting physician to do the closing exam,
the consulting physician has seven days from the date of the exam to send the report for the
concurrence or objections of the attending physician. The attending physician must also state, in
writing, whether they agree or disagree with al or part of the findings of the exam. Within seven
days of receiving the report, the attending physician must make any comments in writing and
send the report to the insurer. (See “Matrix for Health Care Provider types” Appendix A)

(4) The attending physician must specify the worker’s residual functional capacity or refer
the worker for completion of a second level physical capacities exam or work capacities exam (as
described in OAR 436-009-0070(4)) pursuant to the following:

(a) A physical capacities exam when the worker has not been released to return to regular
work, has not returned to regular work, has returned to modified work, or has refused an offer of
modified work.

(b) A work capacities exam when there is question of the worker’s ability to return to
suitable and gainful employment. It may also be required to specify the worker’s ability to
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perform specific job tasks.

(5) If the insurer issues amajor contributing cause denial on the accepted claim and the
worker is not medically stationary, the health-careprovider-attending physician must do a
closing exam,. errthe-ease-of-An authorized nurse practitioner or atype B attending
physician other than a chir opr actor -eradtherized-nurse-practitioner,-must refer the worker to a
type A attending physician for a closing exam. (See “Matrix for Health Care Provider types”
Appendix A)

(6) The closing report must address the accepted conditions and must include:
(a) Objective findings of permanent impairment; and
(b) A statement of the validity of the impairment findings.

(7) The director may prescribe by bulletin what comprises a complete closing report,
including, but not limited to, those specific clinical findings related to the specific body part or
system affected. The bulletin may also include the impairment reporting format or form to be
used as a supplement to the narrative report.

Stat. Auth: ORS 656.726(4), 656.245(2)(b)(B)

Stats. Implemented: ORS 656.245, 656.252

Hist: Amended 6/12/08 as WCD Admin. Order 08-052, eff. 6/30/08
Amended xx-xx-xx asWCD Admin. Order xx-xxx, eff. XX-xx-xx
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Appendix A - Matrix for health care provider types *

Attending physician Provide compensable medical Authorize payment of time | Establish Provide compensable
status (primarily services for initial injury or loss (temporary disability) impairment medical services for
responsible for treatment | illness and release the worker to findings aggravation of injury
of a worker’s injury) work (permanent or illness
disability)
Type A attending physician Yes Yes Yes Yes Yes
Medical doctor,
Doctor of Osteopathy
Oral and maxillo-facial surgeon
Type B attending physician Yes, for a total of 60 Yes, unless the total of 60 Yes, 30 days from the date | No, unless No
Chiropractor consecutive days or 18 consecutive days or 18 visits of the first visit with any the type B Unless authorized b
Naturopathic Physician visits, from the date of from the date of the initial visit | type B attending physician | attending ttending physici Y
Podiatrist the initial visit on the on the initial claim with any on the initial claim, if within | physician is a | 2t<NdiNg physician

Physician Assistant

initial claim with any
Type B attending
physician.

Type B attending physician has
passed.

Or, if authorized by an
attending physician and under a
treatment plan.

the specified 18 visit
period.

chiropractor.

and under a written
treatment plan
(Note: physician
assistants are not
required to have a
written treatment

plan)
Emergency Room Physicians No, if the physician refers | Yes ER physicians may No if worker Yes
the worker to a primary authorize time loss for up referred to a
care physician to 14 days only, including primary care
retroactive authorization physician
Authorized nurse practitioner No Yes, for 90 consecutive days Yes, for 60 days from the No No
from the date of the first visit to | date of the first visit on the
any authorized nurse initial claim. Unless authorized by
practitioner on the initial claim. the attending
Or if authorized by attending physician
physician.
Other Health Care Providers No Yes, for 30 consecutive days or | No No No, unless referred by

e.g. acupuncturists

12 visits from the date of-irjury
or-oceupational-disease the
first visit on the initial
claim.

Thereafter, services must be
provided under a treatment plan
and authorized by the attending
physician.

the attending
physician and under a
written treatment plan

* This matrix does not apply to Managed Care Organizations
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Appendix B

I ndependent Medical Examination (IME)
Medical Service Provider
Training Curriculum Requirements

A. Overview
WCD will provide the overview portion of the curriculum to vendors for usein their
approved training program.

1. Why theIME training isrequired.

a) TheWorkers Compensation Management-Labor Advisory Committee requested a study
after hearing anecdotal injured worker complaints.

b) The Workers Compensation Division (WCD) study found there was perceived biasin the
IME system.

¢) Therewas no process to handle complaints about IMES.

d) There was concern about IME report quality.

€) The 2005 Legidature passed Senate Bill 311 unanimously.

2. Workers Compensation system:
a) Public policy: Workers Compensation Law [ORS 656.012 (2)] identifies four objectives:

1)

2)

3)

4)

Provide, regardless of fault, sure, prompt and complete medical treatment for injured
workers, and fair, adequate, and reasonabl e income benefits to injured workers and
their dependents.

Provide afair and just administrative system for delivery of medical and financial
benefits to injured workers that reduces litigation and eliminates the adversary nature
of the compensation proceedings, to the greatest extent possible.

To restore the injured worker physically and economically to a self-sufficient statusin
an expeditious manner and to the greatest extent practicable.

To encourage maximum employer implementation of accident study, analysis and
prevention programs to reduce the economic loss and human suffering caused by
industrial accidents.

Additional items to discuss:

- Exclusive remedy.

- The Legidlature found that common law is expensive without proportionate benefit.
- No fault versus tort.

- The economy and the costs of injuries.

b) Causation of work related injuries.
- Isthe injury work related?
- What are pre-existing conditions?
- What is mgjor contributing cause?
- What is material contributing cause?
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¢) The IME provider role
- Unbiased, neutral third-party
- Independent

d) The difference between IMEs and
- Worker Requested Medical Exams (Causation)
- Arbiter Exams (Reconsideration)
- Physician Reviews (Medical Disputes)

B. Provider Code of Professional Conduct
IME providers must follow a professional standard or guidelines of conduct while performing
IMEs. The guidelines must be:

1. theguidelines adopted by the appropriate health professional regulatory board, OR

2. the“Guideines of Conduct” published in Appendix C, if the appropriate regulatory board
hasn't adopted standards for professional conduct regarding IMES.

C. Report writing
1. The statement of accuracy must be in compliance with OAR 436-010-0265.
2. Report content: what comprises agood IME report?

D. Communication
What is appropriate communication between claims examiners and medical providers?

E. Traning specific to the requirements of ORS 656.325, OAR 436-010, and 436-060
concerning:

1. observers

2. recording of exams

3. invasive procedures

4. sanctions and civil penalties

5. worker penalties & suspension

6. exam location disputes

7. forms

8. complaints.

F. Sanctions of providers, up to and including removal from the list:

1. Provider hasrestrictions on their license or current disciplinary actions from their health
professional regulatory board.

2. Provider has entered into a voluntary agreement with the licensing board which has been
determined by the director to be detrimental to performing IMES.

3. Provider has violated the standards of professional conduct for IMEs.

4. Provider hasviolated workers' compensation laws or rules.

5. Provider hasfailed to attend training required by the director.

G. If the director removes a provider's name from the director's list, providers may appeal.
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. Workers Compensation Division’s complaint process:
use of injured workers surveys about IMES
complaints received by the Workers Compensation Division.

NE T

[.  Impairment findings. the purpose of measuring impairment.
It isvital to accurately report return-to-work status using job description, job analysis, work
capacities, video of the job-at-injury being performed, etc.

J.  Other necessary information as determined by the director.
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Appendix C
INDEPENDENT MEDICAL EXAMINATION STANDARDS

Asdeveloped by the I ndependent M edical Examination Association

Communicate honestly with the parties involved in the examination.
Conduct the examination with dignity and respect for the parties involved.
Identify yourself to the examinee as an independent examining physician.
Verify the examinee' sidentity.

Discuss the following with the examinee before beginning the examination:

Remind the examinee of the party who requested the examination.
Explain to the examinee that a physician-patient relationship will not be sought or established.

Tell the examinee the information provided during the examination will be documented in a
report.

Review the procedures that will be used during the examination.

Advise the examinee a procedure may be terminated if the examinee feelsthe activity is
beyond the examinee's physical capacities or when pain occurs.

Answer the examinee' s questions about the examination process.

6. During the examination:

a

b.

Ensure the examinee has privacy to disrobe.

Avoid personal opinions or disparaging comments about the parties involved in the
examination.

Examine the condition being evaluated sufficient to answer the requesting party’ s questions.

Let the examinee know when the examination has concluded, and ask if the examinee has
guestions or wants to provide additional information.

7. Provide the requesting party atimely report that contains findings of fact and conclusions based
on medical probabilities for which the physician is qualified to express an opinion.

8. Maintain the confidentiality of the partiesinvolved in the examination subject to applicable laws.

9. At no time provide afavorable opinion based solely or in part upon an accepted fee for service.
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