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Proposed Changesto
Workers Compensation Rules

The Department of Consumer and Business Services, Workers' Compensation Division
proposes changes to OAR chapter 436.

Please review the attached documents for more information about proposed changes and
possible fiscal impacts.

The department welcomes public comment on proposed changes and has scheduled a public

hearing.
When isthe hearing? Oct. 26, 2009, 9:00 a.m.
Whereisthe hearing? Labor & Industries Building

350 Winter Street NE, Room F (basement)
Salem, Oregon 97301

How can | make acomment? Come to the hearing and speak, send written comments, or do
both. Send written comments to:
Fred Bruyns, rules coordinator
Workers' Compensation Division
350 Winter Street NE (for courier or in-person delivery)
PO Box 14480, Salem, OR 97309-0405
Email: fred.h.bruyns@state.or.us
Phone: 503-947-7717; Fax: 503-947-7514

Theclosing date for written commentsis Oct. 29, 2009.

How can | get copies of the proposed rules?

On the Workers' Compensation Division’s Web site —
http://wcd.or egon.gov/policy/r ules/r ules.html#proprules

Or call 503-947-7627 to get free paper copies.
Questions? Contact Fred Bruyns, 503-947-7717.




Secretary of State

NOTICE OF PROPOSED RULEMAKING HEARING
A Statement of Need and Fiscal Impact accompanies this form.

Department of Consumer & Business Services,

Workers Compensation Division OAR CHAPTER 436

Agency and Division Administrative Rules Chapter Number
PO Box 14480, Salem, OR 97309-0405; 503-947-7717

Fred Bruyns 350 Winter Street NE, Rm 27, Salem, OR 97301-3879 Fax 503-947-7514

Rules Coordinator Address Telephone

RULE CAPTION

Workers compensation claims administration, medical servicesand billing, reemployment assistance, and
attor ney fees

Room F (basement), Labor & Industries Building
10-26-2009 9:00 am.* 350 Winter Street NE, Salem, Oregon Fred Bruyns

Hearing date Time L ocation Hearings Officer

*NOTE: The hearing will begin at 9:00 a.m. and end when all present who wish to testify have done so.
Written testimony will be accepted through Oct. 29, 2009.

Thesite of the hearing isaccessible for individuals with mobility impair ments.
Auxiliary aidsfor personswith disabilities are available upon advance request.

RULEMAKING ACTION
ADOPT: OAR 436-001-0420; 436-001-0430; 436-001-0440

AMEND: OAR 436-030; 436-060; 436-105; 436-110; 436-120; and
OAR 436-001-0003; 436-001-0019; 436-009-0010; 436-009-0070; 436-010-0008; 436-010-0240; 436-010-0265;
436-010-0280; 436-140-0005; 436-150-0005; 436-150-0010; 436-150-0030; 436-160-0310; 436-160-0340

REPEAL: OAR 436-075-0110
AMEND AND RENUM BER: From OAR 436-001-0265 to 436-001-0400; from 436-001-0265 to 436-001-0410

ORS 656.726(4)
Stat. Auth.

Other Authority

ORS chapter 656, as amended by Oregon Laws (OL) 2009: House Bill (HB) 2045 — OL 2009, ch. 32; HB 2195 —
OL 2009, ch. 35; HB 2197 — OL 2009, ch. 36; HB 2705 — OL 2009, ch. 312; HB 2707 — OL 2009, ch. 313; HB
3345 — OL 2009, ch. 526; and ORS chapter 656, as amended by OL 2007, Senate Bill 559, ch. 241

Stats. Implemented

RULE SUMMARY

NOTE: “Insurer” in this summary includes self-insured employers. The agency proposes to amend OAR chapter 436
to improve organization, clarity and consistency, and to eliminate redundancy. More specifically:

The agency proposesto amend OAR chapter 436, division 001, “Procedural Rules Gover ning Rulemaking
and Hearings.” These proposed rules: Implement House Bill 3345 by raising the maximum attorney fee payable
under ORS 656.385 from $2,000 to $3,000, and making corresponding changes to the attorney fee matrix. The
proposed rules consolidate rules related to attorney fees into OAR 436-001 and remove them from OAR 436-010,
060, and 120.

The agency proposesto amend OAR chapter 436, division 009, “Oregon M edical Fee and Payment Rules.”
These proposed rules: Clarify the types of identification numbers providers must include on their medical bills;
allow amedical service provider to submit bills for independent medical examinationsin the form or format agreed
to by the insurer and the medical service provider.

The agency proposesto amend OAR chapter 436, division 010, “Medical Services.” These proposed rules:
Implement HB 2045 by including chiropractors among those health care providers who may make findings of
impairment (when serving as the worker’ s attending physician); implement HB 2197, which allows a medical
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service provider who is not qualified to be an attending physician to provide compensable medical serviceto an
injured worker for aperiod of 30 days or for 12 visits from the date of the first visit on theinitial claim (rather than
the date of injury), whichever first occurs, without the authorization of an attending physician; defer to OAR 436-
001 for awarding attorney fees under ORS 656.385; require use of arelease form (in addition to Form 801 or 827)
for release of HIV-related information; clarify requirements for collection of the workers’ Social Security number on
Form 827; allow and describe use of Form 827 to make claims for new or omitted medical conditions; require the
health care provider to give the worker a copy of Form 3283 when giving the worker a copy of Form 827. (The
agency prints nearly all 827s used by workers and providers, and will print Form 3283 as an attachment to Form
827.)

The agency proposesto amend OAR chapter 436, division 030, “ Claim Closure and Reconsideration.” These
proposed rules: Require that a Notice of Closure include information about a worker’ s right to be represented by an
attorney (now stated in ORS 656.270, to be repealed effective 1/1/2010 — HB 2197) and right to request a vocational
eligibility evaluation (related to limits to requirements for vocational eligibility evaluationsin HB 2705); clarify
procedures for administrative claim closure; provide that requests for reconsideration of claim closures may be made
by telephone; explain that the 14-day time frames for parties to submit certain records relevant to the reconsideration
process begin with the director’ s notice of the start date of the reconsideration; require that evidence stored by the
parties on audio media may be submitted to the director (for the purpose of reconsideration) only in transcribed
form.

The agency proposesto amend OAR chapter 436, division 060, “ Claims Administration.” These proposed
rules: Specify when and how to issue claim-related notices after a worker is deceased, regardless of the cause of
death; clarify requirements for the worker’s employer to give the worker a copy of Form 3283, “A guide for workers
recently hurt on the job,” when the worker files a claim; lengthen the time period that an ongoing request by the
claimant’s attorney for future claim-related documents remains in effect; specify that time limits for sending most
information to the director begin with the mailing date of the agency’ s letter or order; implement HB 2707 by
prescribing notice requirements when the insurer learns that the worker was employed in more than one job at the
time of injury; exclude secondary employment by Oregon subject volunteers from the calculation of supplemental
disability; require notice to the worker, as part of the notice of claim acceptance, about criteria for reimbursement of
claim-related expenses; describe timeliness criteria, notice requirements, and consent requirements related to the
electronic payment of benefits to workers and beneficiaries; implement HB 3345 by setting conditions for the
payment of penalty assessments to workers and fees to attorneys related to late payment of disputed claim settlement
amounts.

The agency proposesto amend OAR 436-075, “ Retroactive Program,” OAR 436-140, “ Construction Carve-
Out Programs,” and OAR 436-150, “Workers Benefit Fund Claims Program.” These proposed rules:
Eliminate references to “guaranty contract,” because Senate Bill 559 (2007 Session) replaced the guaranty contract
with policy-based proof of coverage and reporting.

The agency proposesto amend OAR 436-105, “ Employer-at-Injury Program (EAIP).” These proposed rules:
Define “consumables,” as purchases required to support the functioning of newly purchased tools or equipment, and
allow purchase of consumables under the EAIP; clarify that a worksite modification must be related to limitations
that resulted in the worker’s EAIP eligibility or prevent the worsening of an accepted condition; clarify minimum
reimbursement thresholds and when administrative costs are reimbursable.

The agency proposesto amend OAR 436-110, “ Preferred Worker Program (PWP).” These proposed rules:
Clarify the definition of “date of hire”; revise definitions of “premium” and “reimbursable wages’ to be consistent
with the definitionsin OAR 436-105; implement HB 2197 by clarifying procedures for use of premium exemption
under ORS 656.622; provide a more specific time limit for requesting claims cost reimbursement; create a new
employment purchase type — placement assistance provided by a certified vocational counselor or any public or
private agency that provides placement services, reimbursable if the assistance resultsin employment that the
preferred worker retains for at least 90 days; provides that placement assistance may not be combined with
vocational assistance under OAR 436-120.

The agency proposesto amend OAR 436-120, “ Vocational Assistanceto Injured Workers.” These proposed
rules. Define several terms used in division 120 — “delivered,” “director,” “filed,” “likely eligible,” and “mailed”;
defer to OAR 436-001 for awarding attorney fees under ORS 656.385; provide that modified or new employment
that results from an employer-at-injury-activated use of the PWP is considered “suitable” 12 months after the
department determines a worksite modification is complete; implement HB 2705 by eliminating the requirement to
complete avocational eligibility evaluation if the worker is released to regular or other suitable work with the
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employer at injury or aggravation; specify that the insurer is not required to do an eligibility evaluation if the worker
is deceased or has a permanent total disability award; implement HB 2195 by allowing an insurer, without approval
by the director, to extend time loss up to 21 months; allow further training to a worker who has completed one
training plan if there is a reasonable cause to do so; publish vocational fee schedule maximums as percentages of
Oregon’s state average weekly wage rather than fixed dollar amounts; to implement HB 2195, provide for
“registration” rather than “authorization” of vocational assistance providers; require certified counselors who are
subject to continuing education requirements under these rules to take at least eight hours (currently 7 %2 hours) of
training in ethical practices and at least six hours of training on the vocational assistance and reemployment
assistance rules during the five years before certification renewal.

The agency proposesto amend OAR 436-160, “ Electronic Data Interchange.” These proposed rules: Specify
whether certain proof-of-coverage data elements should be mandatory or optional.

Request for public comment: The Workers Compensation Division requests public comment on whether other
options should be considered for achieving the rules substantive goals while reducing the negative economic impact
of the rules on business.

Address questions or written testimony to: Fred Bruyns, rules coordinator; phone 503-947-7717; fax 503-947-7514;
e-mail fred.h.bruyns@state.or.us. Proposed rules are available on the Workers' Compensation Division’s Web site:
http://wcd.oregon.gov/policy/rules/rules.html#proprules or at no charge from WCD Publications, 503-947-7627.

Oct. 29, 2009 /sl Jerry R. Managhan, for 9/15/2009
(Last day to submit written comments Authorized Signer and Date
to the rules coordinator) . . . Lo
John L. Shilts, Administrator, Workers Compensation Division
Printed name

*Hearing Notices published in the Oregon Bulletin must be submitted by 5:00 pm on the 15th day of the preceding month unless this deadline falls on a weekend or
legal holiday, upon which the deadline is 5:00 pm the preceding workday.

Distribution: WCD-ID, S0, S1, S2, S3, $4, S5, S6, S7, S8, S, U, AT, CE, EG, IA, LU, NM, CI, EC, MR, PW, RE, VR, OH, DC, DO, GR, MD,
ND, OT, PY, ML, ME, TT



Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form.

Department of Consumer and Business Services,

Workers Compensation Division OAR CHAPTER 436

Agency and Division Administrative Rules Chapter Number
Workers compensation claims administration, medical servicesand billing, reemployment assistance, and
attorney fees

Rule Caption

In the Matter of: The Amendment of:

436-001, Procedural Rules for Rulemaking and Hearings
436-009, Oregon Medical Fee and Payment Rules
436-010, Medical Services

436-030, Claim Closure and Reconsideration
436-060, Claims Administration

436-075, Retroactive Program

436-105, Employer-at-Injury Program

436-110, Preferred Worker Program

436-120, Vocational Assistanceto Injured Workers
436-140, Construction Carve-Out Programs
436-150, Workers' Benefit Fund Claims Program
436-160, Electronic Data Interchange

Statutory Authority: ORS 656.726(4)
Other Authority:

Stats. Implemented: ORS chapter 656, as amended by Oregon Laws (OL) 2009: House Bill (HB) 2045 — OL 2009,
ch. 32; HB 2195 — OL 2009, ch. 35; HB 2197 — OL 2009, ch. 36; HB 2705 — OL 2009, ch. 312; HB 2707 — OL
2009, ch. 313; HB 3345 — OL 2009, ch. 526; & ORS chapter 656, as amended by OL 2007, Senate Bill 559, ch. 241

Need for the Rules: To implement legislation passed by the 2007 and 2009 L egidatures; to improve the
effectiveness of claims administration, regulatory and dispute resolution functions of the agency, vocational
assistance, and reemployment assistance programs under ORS 656.622.

Documents Relied Upon, and wher e they are available: Enrolled House Bills 2045, 2195, 2197, 2705, 2707 and
3345; Enrolled Senate Bill 559 (2007); fiscal impact data; “Issues’ document presented to stakeholder advisory
committees; other advisory committee meeting records; and written advice. These records are available for public
inspection in the Workers' Compensation Division of the Department of Consumer and Business Services, 350
Winter Street NE, Salem, Oregon 97301-3879, upon request and between the hours of 8:00 am. and 5:00 p.m.,
Monday through Friday. Please call 503-947-7717 to request copies.

Fiscal and Economic I mpact: The agency projects fiscal/economic impacts as follows:
NOTE: “Insurer” in this document includes self-insured employers.

The proposed rules will implement HB 3345, which provides for new or increased attorney fees payable by insurers
to workers’ attorneys and new or increased penalties payable to workers by insurers.

ORS 656.262(12) will require payment of penalty assessments to workers and feesto attorneys related to late
payment of disputed claim settlement (DCS) amounts. Assessments and fees are only triggered if payment of
the DCSislate and the insurer failsto pay the DCS within five days of notice by the worker or the worker’s
attorney. Therefore, the agency estimates that the overall fiscal impact will be minor.

In 2008, the agency ordered payment of approximately $189,000 by insurers to worker’s attorneys who
prevailed in medical and vocational disputes. HB 3345 raised the maximum payable under ORS 656.385 in
these cases from $2000 to $3000, and the proposed attorney fee matrix increases all amounts payable by 50% -
for equivalent results achieved and time devoted by the attorney. The agency projects the maximum fiscal
impact of this change is 50% above current costs or less than $100,000 per year, payable by insurers to workers'
attorneys.
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Proposed rules explain that the matrix may be used as a guide for awarding attorney fees for prevailing in
disputes under ORS 656.262(11), which would add dlightly to insurers’ costs.

The agency estimates that the overall fiscal and economic impact of proposed rule changes related to attorney
fees will be substantially under $150,000 per year, representing increased costs to insurers and increased
payments to workers' attorneys.

The proposed rules will implement HB 2045 by including chiropractors among those health care providers who may
make findings of impairment (when serving as the worker’ s attending physician). The agency estimates that this
change will have a small positive fiscal impact on chiropractors and also a positive impact on insurers, because
chiropractors will not have to refer workers to other physicians to perform closing medical examinations, which can
increase medical costs and delay claim closure.

The proposed rules require that evidence stored by the parties on audio media may be submitted to the director (for
the purpose of reconsideration of claim closure) only in transcribed form. Insurers have advised the agency that this
will increase their costs substantially. The agency agrees that transcription will entail significant costs, though most
insurers do not submit audio files as evidence, so costs will vary according to insurers' business practices.

The proposed rules lengthen the time period that an ongoing request by the claimant’s attorney for future claim-
related documents remainsin effect. At the rulemaking advisory committee meeting, insurer representatives present
explained that it has been common practice to continue providing documents longer than the 90 days currently
required. The agency projects that this change may dlightly increase insurers' costs. However, attorneys and insurers
should save some time and money by not having to make and process multiple requests for records.

The proposed rules facilitate the electronic payment of benefits to workers and beneficiaries. For those
workers/beneficiaries and insurers that choose to participate, the agency projects that electronic payment will result
in faster payment of benefits, as well as cost savings for insurers.

The proposed rules allow purchase of “consumables’ under the Employer-at-1njury Program (EAIP). The agency
estimates that this will slightly increase costs to the Workers' Benefit Fund, with a corresponding benefit to
employers and workers who participate in the EAIP.

The proposed rules create a new employment purchase type for job-placement assistance and will increase costs to
the Workers' Benefit Fund. The agency cannot project how much placement assistance will be provided, but does
project asignificant cost to the Workers' Benefit Fund, with a corresponding positive impact on vocational
rehabilitation providers and to the workers who are successfully returned to work.

The proposed rules will implement HB 2705, which eliminates the requirement to complete a vocational eligibility
evaluation if the worker isreleased to regular or other suitable work with the employer at injury or aggravation, thus
reducing the number of evaluations required. The agency estimates that this change will have a small positive fiscal
impact on Oregon insurers, and a small negative impact on vocational rehabilitation organizations that have
conducted the evaluations.

The proposed rules will implement HB 2195 by allowing an insurer, without approval by the director, to extend time
loss to 21 months — for aworker engaged in training. The agency estimates this change will streamline the extension
process and dlightly reduce coststo insurers and the agency.

The proposed rules allow further training to a worker who has completed one training plan if there is a reasonable
cause to do so. Although the agency expects this to occur infrequently, this change may dightly increase insurers
costs for vocational assistance, and increase payments to vocational assistance providers and training facilities.
Affected worker would benefit from increased wage earning capacity.

Additional proposed rule changes should either have no significant fiscal impact on any party or be dightly positive
in effect to the extent the agency achieves its objectives of improved clarity of its rules and general streamlining of
requirements affecting claims administration. However, the agency welcomes public input on potential fiscal
impacts of any of the proposed rule changes.

Statement of Cost of Compliance:

1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):
Proposed rule changes will increase demand on the Workers' Benefit Fund. The agency projects that the fund
has sufficient reserves to meet the demand. Otherwise, proposed changes should not have any significant effect
on other state agencies or local governments, and should not affect the general public at al except as described
under “Fiscal and Economic Impact” above.
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2. Cost of compliance effect on small business (ORS 183.336):

a. Estimatethe number of small businesses and types of business and industries with small businesses
subject to therule: Primarily, 1) workers' compensation attorneys retained by injured workers; and
2) vocational rehabilitation organizations (registered under OAR 436-120). 190 attorneys from 147 firms
represented injured workers in cases before the Workers' Compensation Board during the past year. Bulletin
151 lists 106 vocational rehabilitation providers that have been registered by the Department of Consumer and
Business Services. Not all of these providers are small businesses as defined in ORS 183.310, but
approximately 100 vocational assistance providers are small businesses.

b. Projected reporting, record-keeping and other administrative activitiesrequired for compliance,
including costs of professional services. None. The agency projects overall positive economic effects of the
proposed rule changes on both attorneys and vocational assistance providers.

c. Equipment, supplies, labor, and increased administration required for compliance: None. The agency
projects overall positive economic effects of the proposed rule changes on both attorneys and vocational
assistance providers.

How wer e small businessesinvolved in the development of thisrule? Attorneys who represent injured workers
and vocational rehabilitation professionals participated on rulemaking advisory committees and submitted written
advice to the agency.

Administrative Rule Advisory Committee consulted? Y es, the agency consulted with rulemaking advisory
committees on August 7, 10, 11, 25, and 27, 2009.

John L. Shilts, Administrator
/9 Jerry R. Managhan, for Workers Compensation Division 9/15/2009

Signature Printed name Date

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310. ARC 925-2007
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ORDER NO. 09-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed Rules CLAIM CLOSURE AND RECONSIDERATION

EXHIBIT “A”
OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 030

436-030-0001  Authority for Rules

These rules are promulgated under the director’ s authority contained in ORS 656.726(4)
and ORS 656.268.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Stats. Implemented: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Hist: Amended 11/13/00 as WCD Admin. Order 00-058, eff. 01/01/01

436-030-0002 Purpose of Rules

The purpose of these rulesisto provide standards, conditions, procedures, and reporting
requirementsfor:

(1) Requests for closure by the worker;

(2) Claim closure under ORS 656.268(1);

(3) Determining medically stationary status,
(4) Determining temporary disability benefits;
(5) Awards of permanent partial disability;

{6) Review and determination of the d

(¥6) Determining permanent total disability awards;
(87) Review for reduction of permanent total disability awards,

(98) Review of prior permanent partial disability awards consistent with OAR 436-030-
0003; and

(209) Reconsideration of notices of closure.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.206, ORS 656.210, ORS 656.212, ORS 656.262, ORS 656.268, ORS 656.273, ORS-277, ORS
656.325, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Hist: Amended 12/5/05 as WCD Admin. Order 05-073, eff. 1/1/06

Amended xx-xx-xx as WCD Admin. Order xx-xxX eff. Xx-Xx-xX

436-030-0003  Applicability of Rules

(1) Except as provided in section (3) of thisrule, these rules apply to all accepted claims
for workers' compensation benefits and al requests for reconsideration received by the
department on or after the effective date of these rules.

(2) All ordersissued by the division to carry out the statute and these rules are considered
an order of the director.

(3) These rules take the place of the rules adopted on January 2, 2008, by Workers
Compensation Division Administrative Order 07-059, and carry out ORS 656.005, 656.214,
656.262, 656.268, 656.273, 656-2F+-656.278, and 656.325.

436-030-0001 Page 1 436-030-0003
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(a) For claims in which the worker became medically stationary prior to July 2, 1990
OAR 436-030-0020, 436-030-0030, and 436-030-0050 as adopted by WCD Administrative
Order 13-1987 effective January 1, 1988 will apply.

(b) OAR 436-030-0055(3)(b), (3)(d) and (4)(a) apply to al claimswith dates of injury on
or after January 1, 2002.

Stat. Auth.: ORS 656.268, ORS 656.726

Stats. Implemented: ORS 656.206, ORS 656.210, ORS 656.212, ORS 656.262, ORS 656.268, ORS 656.273, ORS656.277; ORS
656.325, ORS 656.726

Hist: Amended 6/12/08 as WCD Admin. Order 08-054, eff. 7/1/08

Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. XX-xx-xx

436-030-0005  Definitions
Except where the context requires otherwise, the construction of these rules is governed
by the definitions given in the Workers' Compensation Law and as follows:

(1) “Authorized Nurse Practitioner” means a nurse practitioner authorized to provide
compensable medical services under ORS 656.245 and OAR 436-010.

3)(2) “Day{s)’ means calendar day{s} unless otherwise specified (e.g., “working
day(s}").

4)(3) “Director” means the director of the Department of Consumer and Business
Services, or the director’ s delegate for the matter.

5)(4) “Division” means the Workers: Compensation Division of the Department of
Consumer and Business Services.

6)(5) “Instant Fatality” means a compensable claim for death benefits where the worker
dies within 24 hours of the injury.

£H(6) “Insurer” means the State Accident Insurance Fund, an insurer authorized under
ORS Chapter 731 to transact workers' compensation insurance in Oregon, a self-insured
employer, or a self-insured employer group.

£8)(7) “Mailed or Mailing Date,” for the purposes of determining timeliness under these
rules, means the date a document is postmarked. Requests submitted by electronic transmission
(by facsimile or “fax™) will be considered mailed as of the date printed on the banner
automatically produced by the transmitting fax machine. Hand-delivered requests will be
considered mailed as of the date stamped or punched in by the Workers' Compensation Division.
Phone or in-person requests, where allowed under these rules, will be considered mailed as of the
date of the request.

{9)(8) “Notice of Closure” means a notice to the worker issued by the insurer to
(a) Close an accepted disabling claim, including fatal claims;
(b) Correct, rescind, or rescind and reissue a Notice of Closure previously issued; or

(c) Reduce permanent total disability to permanent partial disability.
436-030-0005 Page 2 436-030-0005
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£11)(9) “Reconsideration” means review by the director of an insurer’s Notice of Closure.

42)(10) “ Statutory closure date” means the date the claim satisfies the criteriafor closure
under ORS 656.268(1)(b) and (c).

43)(11) “ Statutory appeal period” means the time frame for appealing a Notice of
Closure or Order on Reconsideration.

44)(12) “Work disability”, for purposes of determining permanent disability, means the
separate factoring of impairment as modified by age, education, and adaptability to perform the
job at which the worker was injured.

15)(13) “Worksheet” means a summary of facts used to derive the awards stated in the
Notice of Closure.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.005, ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Hist: Amended 12/5/05 as WCD Admin. Order 05-073, eff. 1/1/06

Amended xx-xx-xx as WCD Admin. Order xx-xxX eff. Xx-Xx-xx

436-030-0007  Administrative Review
@) ving ma '
& Notices of Closureissued by insurers are appealed to the director and processed in

accordance with the reconsideration procedures described in OAR 436-030-0115 through OAR
436-030-0185, except Notices of Closure under section (23)(b) of thisrule,_ when:-

(a) Theworker was deter mined medically stationary after July 1, 1990; or
(b) The claim qualifiesfor closure under ORS 656.268(1)(b) or (c).

b)}(2) The director may abate, withdraw, or amend the Order on Reconsideration during
the 30-day appeal period for the Order on Reconsideration.

2(3) The following matters are brought before the Hearings Division of the Workers
Compensation Board:

@ D#eeteps-RWFGFderaneLOrders on Reconsi deratlon issued under QAR—436-969-
0018-and these ruleswithi ! ‘

respectively.
(b) Notices of Closure that rescind permanent total disability under ORS 656.206.

(c) Any other action taken under these rules where a worker’ s right to compensation or
the amount thereof is directly an issue under ORS Chapter 656.

3)}(4) Contested Case Hearings of Sanctions and Civil Penalties: Under ORS 656.740,
any party aggrieved by a proposed order or proposed assessment of acivil penalty issued by the
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director under ORS 656.254, 656.735, 656.745 or 656.750 may request a hearing by the
Hearings Division as follows:

(a) The party must send the request for hearing in writing to the director within 60 days
after the mailing date of the proposed order or assessment. The request must specify the grounds
upon which the proposed order or assessment is contested.

(b) The Workers' Compensation Division will forward the request and other pertinent
information to the Hearings Division.

(c) An Administrative Law Judge from the Hearings Division, acting on behalf of the
director, will conduct the hearing in accordance with ORS 656.740 and ORS Chapter 183.

4)(5) Director’s Administrative Review of other actions. Except as covered under
sections (1) through {3)(4) of thisrule, any party seeking an action or decision by the director or
aggrieved by an action taken by any other party under these rules, may request administrative
review by the director as follows:

(a) The party must send the request in writing to the director within 90 days of the
disputed action and must specify the grounds upon which the action is disputed.

(b) The director may require and allow such evidence as is deemed appropriate to
complete the review.

(c) Thedirector has discretion to Walve anv procedural ruleﬁas Lustice requw&smay
unless otherwise obligated by statute :

justice-sorequires.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313, (89, ch. 170, OL 2003)
Stats. Implemented: ORS 656.268, ORS656:277; ORS 656.726, 1995 OR Laws Chapter 332, 1999 OR Laws Chapter 313, and
chapter 350, Oregon Laws 2001

Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08

Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. xx-xx-xx

Stat. Auth.: ORS 656.268 (ch. 429, OL 2003), ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.268 (ch. 429, OL 2003), ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Hist: Amended 12/5/05 as WCD Admin. Order 05-073, eff. 1/1/06

Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. xx-xx-xx
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436-030-0015 Insurer Responsibility

(1) When an insurer issues a Notice of Closure (Form 440-1644, 1644c, 1644r), the
insurer isresponsible for:

(a) Providing the director, the parties, and the worker’ s attorney if the worker is
represented, a copy of the Notice of Closure, a copy of the worksheet (Form 440-2807) upon
which the Notice is based, a completed “Insurer Notice of Closure Summary” (Form 440-1503)
and an Updated Notice of Acceptance at Closure that specifies which conditions are
compensable, as prescribed in OAR 436-030-0020;

(b) Maintaining a copy of the worksheet and records upon which the Notice of Closureis
based in its claim file for audit purposes under OAR 436-050; and

(c) Issuing the Updated Notice of Acceptance at Closure on the same date as the Notice
of Closure.

{e)(A) The Updated Notice of Acceptance at Closure must contain the following title,
information, and language:

A(i) Title: “Updated Notice of Acceptance at Closure”;

B)(ii) Information: A list of all compensable conditions that have been accepted, even if
acondition was denied, ordered accepted by litigation, and is under appeal. Any conditions
under appeal and those which were the basis for this claim opening must be specifically
identified;

£6)(iii) Language, in bold print:

“Noticeto Worker: Thisnoticerestatesand includes all prior acceptances.
The conditions that wer e the basis of this claim opening are were the only
conditions considered at thetime of claim closure. Theinsurer or self-insured
employer isnot required to pay any disability compensation for any
condition specifically identified asunder appeal, unless and until the
condition isfound to be compensable after all litigation is complete. Appeal
of any denied conditions or objectionsto this notice will not delay claim
closure. Any condition found compensable after the Notice of Closureis
issued will requiretheinsurer to reopen the claim for processing of that
condition. If you believe a condition has been incorrectly omitted from this
notice, or thisnoticeis otherwise deficient, you must communicate the
specific objection to theinsurer in writing.”;

&)(B) In the case of an instant fatality, the Updated Notice of Acceptance may be
combined with the Notice of Closure if the following isincluded:

A(i) Title: “Updated Notice of Acceptance and Closure”;

B)(ii) Information: Names of all known beneficiaries, the beneficiaries’ right to
and the extent of fatal benefits due under ORS 656.204 and the medically stationary date.

£E)(iii) Language, in bold print:
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“Noticeto Worker’s Beneficiary or Estate: Thisnoticerestates any prior
acceptances. Theinsurer isrequired to determine the appropriate benefitsto be
paid to any beneficiaries and begin those payments within 30 days of the mailing
date of thisnotice.

If you disagree with the notice of acceptance, you may appeal the decision to the
Workers Compensation Board, (insert current addressfor Workers
Compensation Board) within 30 days of the mailing date.

If you disagree with the claim closure, you may appeal the decision to the Workers
Compensation Division, Appellate Review Unit, (insert current address for
Workers Compensation Division) within 60 days of the mailing date of thisnotice.

If you have questions about this notice, you may contact the Ombudsman for
Injured Workers, the Workers Compensation Division, or consult with an
attorney.”

(C) If the“Initial Notice of Acceptance’ isissued at the sametime asthe“ Updated

Notice of Acceptance at Closure,” both titles must appear near the top of the document.

{g)(D) trthe-event\WWhen an omission or error requires a corrected Updated Notice of
Acceptance at Closure, the word “CORRECTED” must appear in capital |etters adjacent to the
word “Updated”.

(2) Theinsurer or self-insured employer isnot required to pay any disability
compensation for any condition under appeal and specifically identified as such, unless and
until the condition isfound to be compensable after all litigation is complete.

2(3) Copies of Notices of Refusal to Close must be mailed to the director and the
parties, and to the worker’ s attorney, if the worker is represented.

3)(4) In claims with adate of injury on or after January 1, 2005 where the worker has
not returned to regular work and ORS 656.726(4)(f) does not apply, or in claims with a date of
injury on or after January 1, 2006 when the worker has not been released to regular work and
ORS 656.726(4)(f) does not apply, the insurer must consider:

(a) The worker’s age at the time the notice is issued;

(b) Adaptability to return to employment;

(c) The worker’s level of education; and

(d) The worker’swork history, including an accurate description of the physical
requirements of the worker’s job held at the time of injury, for the period from five years before

the date of injury to the mailing date of the notice of closure with dates or period of time spent at
436-030-0015 Page 6 436-030-0015
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each position, tasks performed or level of specific vocational preparation (SVP), and physica
requirements. If the insurer cannot obtain five years of work history despite all reasonable
efforts, the insurer must document its efforts and provide as much work history asit can obtain.

4)}(5) In claims where the date of injury is before January 1, 2005, the worker has not
returned or been released to regular work, ORS 656.726(4)(f) does not apply, and the claim
involvesinjury to, or disease of, unscheduled body parts, areas, or systems, the insurer must
consider:

(a) The worker’s age at time the notice is issued;
(b) Adaptability to return to employment:
(c) The worker’s level of education; and

(d) The worker’ swork history, including an accurate description of the physical
requirements of the worker’s job held at the time of injury, for the period from five years before
the date of injury to the mailing date of the notice of closure with dates or period of time spent at
each position, tasks performed or level of specific vocational preparation (SVP), and physica
requirements.

£5)(6) Theinsurer must consider any other records or information pertinent to claim
determination prior to issuing anotice of closure.

£6)(7) The insurer must notify the worker and the worker’s attorney, if the worker is
represented, in writing, when the insurer receives information that the worker’s claim qualifies
for closure under these rules.

(8) Theinsurer must send the written notice within three working days from the date the
insurer receives the information, unless the claim has already been closed.

(b) The notice must advise the worker of hisor her impending claim closure and that any
time loss disability payments will end soon.

£A(8) The insurer must, within 14 days of closing the claim, provide the worker’s
attorney the same documents relied upon for claim closure.

£8)}(9) The insurer must not issue a Notice of Closure on an accepted nondisabling claim.
Notices of Closureissued by theinsurer in violation of thisrule are void and without legal effect.
Medically stationary status in nondisabling claims may be documented by the attending
physician’s statement of medically stationary status.

£9)(10) When a condition is accepted after a closure and the claim has been reopened
under ORS 656.262, the insurer must issue a Notice of Closure, considering only the newly
accepted condition.

206)(11) Denialsissued under ORS 656.262(7)(b), must clearly identify the phrase
“major contributing cause” in the text of the denial.

@35H(12) When aclaimis closed where a designation of paying agent order (ORS
656.307) has been issued and the responsibility issueis not final by operation of law, the insurer
processing the claim at the time of closure must send copies of the closure notice to the worker,
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the worker’ s attorney if the worker is represented, the director, and al partiesinvolved in the
responsibility issue.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.268, ORS 656.331, ORS 656.726, 1995 OR Laws Chapter 332, 1999 OR Laws Chapter 313, and
chapter 377, Oregon Laws 2001

Hist: Amended 12/5/05 as WCD Admin. Order 05-073, eff. 1/1/06

Amended xx-xx-xx asWCD Admin. Order xx-xxx eff. Xx-xx-xx

436-030-0017  Requestsfor Claim Closure by the Worker

(1) A worker may request closure from the insurer. The insurer must issue a Notice of
Closure or Notice of Refusal to Close within 10 days of receipt of awritten request.

(2) If aninsurer issues a notice of refusal to close the claim, the notice must be identified
in capital lettersasa“NOTICE OF REFUSAL TO CLOSE” and must include the following
information and appeal language:

() Name of the worker;

(b) Date of injury;

(c) Insurer’s claim number;

(d) Mailing date of the notice;

(e) The accepted and denied conditions;

(f) Rationale for the insurer’ s decision; and
(9) Thefollowing language, in bold print:

“If you disagree with this Notice of Refusal to Close your claim, you must file
aletter of disagreement with the Workers Compensation Board within sixty
(60) days from the date of thisnotice. Your letter must state that you want a
hearing, note your address, and include the date of your accident; if
knownyeu-knew-thedate. You must mail your letter of disagreement to the
Workers Compensation Board, [INSURER: Insert current address of
Workers Compensation Board here]. If your claim qualifiesand you request
it, you may receive an expedited hearing (within 30 days). Your request
cannot, by law, affect your employment. If you do not file your letter of
disagreement within sixty (60) days from the date of thisnotice, your hearing
will be denied asthe appeal time has passed. You may berepresented by an
attorney if you se-choose.”

(3) If the worker disagrees with the Notice of Refusal to Close, the worker may request a
hearing from the Workers Compensation Board.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.268, ORS 656.319, ORS 656.726, ORS 656.745, 1995 OR Laws Chapter 332, 1999 OR Laws Chapter
313, and chapter 349, Oregon Laws 2001

Hist: Amended 2/17/04 as WCD Admin. Order 04-052, eff. 2/29/04

Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. XX-xx-xx
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436-030-0020 Requirementsfor Claim Closure

(1) Provided the worker is not enrolled and actively engaged in training, the insurer must
issue aNotice of Closure on an accepted disabling claim within 14 days when:

() Medical information establishes there is sufficient information to determine the extent
of permanent disability under ORS 656.245(2)(b)(BC), and indicates the worker’s compensable
condition is medically stationary;

(b) The accepted injury/condition is no longer the major contributing cause of the
worker’s combined or consequential condition(s), amajor contributing cause denia has been
issued, and there is sufficient information to determine the extent of permanent disability;

(c) The worker fails to seek medical treatment for 30 days for reasons within the worker’s
control and the worker has been notified of pending actions in accordance with these rules; or

(d) The worker failsto attend a mandatory closing examination for reasons within the
worker’ s control and the worker has been notified of pending action{s} in accordance with these
rules.

(e) A worker receiving permanent total disability benefits has materially improved and is
capable of regularly performing work at a gainful and suitable occupation.

(2) For purposes of determining the extent of disability, “sufficient information” requires
the following:

() An authorized nurse practitioner’s, podiatrist’s, chiropractor’s, naturopathic
physician’s, physician assistant’s or attending physician’s written statement that clearly indicates
there is no permanent impairment, residuals, or limitations attributable to the accepted
condition(s), and there is no reasonabl e expectation, based on evidence in the record, of 10ss of
use or function, changes in the worker’s physical abilities, or permanent impairment attributable
to the accepted condition(s). If the physician, nurse practitioner, podiatrist, chiropractor,
naturopathic physician, or physician assistant indicates there is no impairment, but the record
reveals otherwise, a closing examination and reports specified under (b) of this section are
required; or

(b) A closing medical examination and report when there is a reasonabl e expectation of
loss of use or function, changesin the worker’s physical abilities, or permanent impairment
attributable to the accepted condition(s) based on evidence in the record or the physician’s
opinion. The closing medical examination report must describe in detail all measurements and
findings regarding any permanent impairment, residuas, or limitations attributable to the
accepted condition(s) under OAR 436-010-0280 and OAR 436-035; and, if there is not clear and
convincing evidence that the worker has been released to regular work (for dates of injury on or
after January 1, 2006) or returned to regular work at the job held at the time of injury and ORS
656.726(4)(f) does not apply, al of the following:

(A) An accurate description of the physical requirements of the worker’s job
held at the time of injury, which has been provided by certified mail to the worker and the
worker’s legal representative, if any, either before closing the claim or at the timethe clamis
closed;
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(B) The worker’s wage established consistent with OAR 436-060;
(C) The worker’s date of birth;

(D) Except as provided in OAR 436-030-0015(43)(d), the worker’ s work history for the
period beginning five years before the date of injury to the mailing date of the Notice of Closure,
including tasks performed or level of SVP, and physical demands; and

(E) The worker’s level of formal education-.

(3) When determining disability and issuing the Notice of Closure, the insurer must apply
all statutes and rules consistent with their provisions, particularly as they relate to major
contributing cause denias, worker’s failure to seek treatment, worker’ s failure to attend a
mandatory examination, medically stationary status, temporary disability, permanent partial and
total disability, review of permanent partial and total disability.

(4) When issuing a Notice of Closure, the insurer must prepare and attach a summary
worksheet, “Notice of Closure Worksheet”, Form 440-2807 (Form 2807), as described by
bulletin of the director.

(5) The “Notice of Closure”, Form 440-1644 (Form 1644), is effective the date it is
mailed to the worker and to the worker’ s attorney if the worker is represented, regardless of the
date on the Notice itself.

(6) The notice must be in the form and format prescribed by the director in these rules
and include only the following:

(a) The worker’s name, address, and claim identification information;

(b) The appropriate dollar value of any individual scheduled or unscheduled permanent
disability based on the value per degree for injuries occurring before January 1, 2005 or, for
injuries occurring on or after January 1, 2005, the appropriate dollar value of any “whole person”
permanent disability, including impairment and work disability as determined appropriate under
OAR 436-035;

(c) The body part(s) awarded disability, coded to the table of body part codes as
prescribed by the director;

(d) The percentage of loss of the specific body part(s), including either the number of
degrees that 10ss represents as appropriate for injuries occurring before January 1, 2005, or the
percentage of the whole person the worker’ s loss represents as appropriate for injuries occurring
on or after January 1, 2005;

(e) If thereis no permanent disability award for this Notice of Closure, a statement to that
effect;

() The duration of temporary total and temporary partial disability compensation;
(9) The date the Notice of Closure was mailed;

(h) The medically stationary date or the date the claim statutorily qualifies for closure
under OAR 436-030-0035 or 436-030-0034;

(i) The date the worker’ s aggravation rights end;
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() The worker’s appeal rights;

(k) A_statement that Fheright-ef-the worker has theright to consult with the
Ombudsman for Injured Workers;

() For claims with dates of injury before January 1, 2005, the rate in dollars per degree at
which permanent disability, if any, will be paid based on date of injury asidentified in Bulletin
111;

(m) For claims with dates of injury on or after January 1, 2005, the state's average
weekly wage applicable to the worker’ s date of injury-iste-be-shown-onthe Netice-of-Closure,

(n) The worker’ sreturn to work status;-and
(o) A general statement that the insurer has the authority to recover an overpayments:;
(p) A statement that the worker hastheright to berepresented by an attorney; and

(q) A statement that the worker hastheright to request a vocational digibility
evaluation under ORS 656.340.

(7) The Notice of Closure (Form 440-1644) must be accompanied by the following:
(8 The brochure “Understanding Claim Closure and Y our Rights’;

(b) A copy of summary worksheet Form 2807 containing information and findings which
result in the data appearing on the Notice of Closure;

(c) An accurate description of the physical requirements of the worker’s job held at the
time of injury unlessit is not required under section (2)(a) of thisrule or it was previously
provided under section (2)(b)(A) of thisrule;

(d) The Updated Notice of Acceptance at Closure which clearly identifies all accepted
conditions in the claim and specifies those which have been denied and are on appeal or which
were the basis for this opening of the claim; and

(e) A cover letter that:

(A) Specifically explains why the claim has been closed (e.g., expiration of a period of
suspension without the worker resolving the problems identified, an attending physician stating
the worker is medically stationary, worker failure to treat without attending physician
authorization or establishing good cause for not treating, etc.);

(B) Lists and describes enclosed documents; and

(C) Notifies the worker about the end of temporary disability benefits, if any, and the
anticipated start of permanent disability benefits, if any.

(8) A copy of the Notice of Closure must be mailed to each of the following persons at
the same time, with each copy clearly identifying the intended recipient:

(a) The worker;
(b) The employer;
(c) Thedirector; and
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(d) The worker’ s attorney, if the worker is represented.

(9) The worker’s copy of the Notice of Closure must be mailed by both regular mail and
certified mail return receipt requested.

(20) Aninsurer may use electronically produced Notice of Closure formsif consistent
with the form and format prescribed by the director.

(11) Insurers may allow adjustments of benefits awarded to the worker under the
documentation requirements of OAR 436-060-0170 for the following purposes:

(a) To recover payments for permanent disability which were made prematurely;
(b) To recover overpayments for temporary disability; and

(c) To recover overpayments for other than temporary disability such as prepaid travel
expenses where travel was not completed, prescription reimbursements, or other benefits payable
under ORS 656.001 to 656.794.

(12) Theinsurer may alow overpayments made on a clam with the same insurer to be
deducted from compensation to which the worker is entitled but has not yet been paid.

(13) If after claim closure, the worker becaomes enrolled and actively engaged in an
approved training program under OAR 436-120, a new Notice of Closure must be issued
consistent with the following:

(@) In claims with dates of injury on or after January 1, 2005, the insurer must
redetermine work disability when:

(A) The worker has ended training; and either
(B) The worker’s condition is medically stationary; or
(C) The claim otherwise qualifies for closure in accordance with these rules.

(b) For claims with dates of injury before January 1, 2005, permanent disability must be
redetermined by the insurer when:

(A) The worker has ended training; and either
(B) The worker’s condition is medically stationary; or
(C) The claim otherwise qualifies for closure in accordance with these rules, except

(D) When the worker became medically stationary after June 7, 1995 for a scheduled
disability. Then the scheduled disability must remain unchanged from the last award of
compensation in that claim unless the condition did not remain medically stationary through
training.

(c) For claims with dates of injury before January 1, 2005, if the worker has remained
medically stationary throughout training and the closing examination is six months old or older,
acurrent medical examination wiH-beis required for redetermination unless the worker’s
attending physician provides a written statement that there has been no change in the worker’s
accepted condition since the previous closing examination.
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(14) When, after aclaim is closed, the insurer changes or is ordered to change the
worker’s weekly wage upon which calculation of the work disability portion of a permanent
disability award may be based, the insurer must notify the parties and the division of the change
and the effect of the change on any permanent disability award. For purposes of thisrule, the
insurer must complete Form 440-1502 consistent with the instructions of the director and
disperse distribute it within 14 days of the change.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.210, ORS 656.212, ORS 656.214, ORS 656.268, ORS-656:270; ORS 656.726, ORS 656.745,
1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313, ( §1, ch. 252, OL 2007),

Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08

Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. xx-xx-xx

436-030-0023  Correcting and Rescinding Notices of Closure

(1) Aninsurer may rescind or correct its Notice of Closure prior to the expiration of the
appeal period for that Notice and prior to or on the same day that the director receives a request
for reconsideration of the Notice of Closure.

(2) Theform, format, and completion of the Correcting and Rescinding Notices of
Closure are the same as those of the Notice of Closure except that, to correct a Notice of Closure,
a Form 440-1644c (Form 1644c) must be used and, to rescind a Notice of Closure, a Form 440-
1644r (Form 1644r) must be used. An insurer may rescind and reissue a Notice of Closure by
using a Form 440-1644 (Form 1644) when such actions can be accomplished at the sametime,
the claim remains closed, and other provisions of these rules are met.

(3) The“Date of closure (mailing date)” on the Correcting or Rescinding Notice of
Closure must be the date the correction or rescission is mailed. The mailing date of the Notice of
Closure being rescinded or corrected must be identified within the body of the Correcting or
Rescinding Notice of Closure.

(4) Theworker’s copy of the Correcting and Rescinding Notices of Closure must be
mailed by both regular mail and certified mail return receipt requested, consistent with OAR
436-030-0020(8) and (9).

(5) Rescinding Notices of Closure, Form 1644r, are used to rescind the Notice of Closure
and return the claim to open status. Examples of appropriate uses of Rescinding Notices of
Closure include, but are not limited to:

(a) The worker was not medically stationary at the time the Notice of Closure was issued,
(b) The closure was otherwise premature;

(c) Grant PPD when the Notice of Closure being rescinded granted TTD only.

(6) The Rescinding Notice of Closure must:

(a) Advise the worker that the claim remains open and no aggravation rights end date has
been established, if it is rescinding the first closure of the claim;

(b) Initiate a 60-day appeal period during which any request for reconsideration must be
received by the director;

(c) Explain the reason for the action being taken; and
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(d) Be distributed and mailed to the parties consistent with these rules.

(7) When a Notice of Closure granting only timeloss has been issued, if the insurer
determines the worker’s medically stationary status is unchanged and the worker is entitled to an
award of permanent disability, the insurer must use a Notice of Closure, Form 1644, to rescind
and reissue the closure. In such cases, the Notice of Closure must:

(a) Contain all required information consistent with these rules;
(b) Bear the heading “ Rescind and Reissue;
(c) Explain the reason the action is being taken;

(d) Identify the permanent disability award being granted consistent with OAR 436-030
and 436-035;

(e) Establish anew 60-day appeal period;

(f) Set a new aggravation rights end date if the Notice of Closure being rescinded is the
first closure of the claim; and

(g9) Bedistributed and mailed to the parties consistent with these rules.

(8) Correcting Notices of Closure, Form 1644c, are used to correct efrrors or omissions
and do not change the closure status or the action taken by the Notice of Closure being corrected.
Correcting Notices of Closure must not be used to grant permanent disability in claims where the
Notice of Closure being corrected did not include an award of permanent disability. Examples of
appropriate uses of Correcting Notices of Closure include, but are not limited to:

(a) Permanent disability award computation errors (dollars, degrees, percentages);
(b) Anincorrect “mailing date’;

(c) Return-to-work status errors or omissions;

(d) Incorrect or incomplete statement of temporary disability.

(9) A Correcting Notice of Closure must:

(a) Be issued when the director has instructed the insurer to do so because the Notice of
Closure did not contain the information required by OAR 436-030-0020(4);

(b) Not be used to add a new condition to the claim closure, rate a new condition not
considered in the Notice of Closure being corrected, or rescind a Notice of Closure;

(c) State in the body of the correcting notice only the information being corrected on the
Notice of Closure and the basis for the correction;

(d) Not change the appeal period for the Notice of Closure being corrected; and

(e) Initiate a new 60-day appeal period during which any request for reconsideration must
be received, but only for those items being corrected.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.210, ORS 656.212, ORS 656.214, ORS 656.268, ORS-656.270; ORS 656.726, ORS 656.745,

1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Hist: Amended 12/5/05 as WCD Admin. Order 05-073, eff. 1/1/06
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436-030-0034 Claimn-ClosureWhen-the Weorker-isNot-Medically
StatienaryAdministrative Claim Closure

(2) Theinsurer must close aclaim when the worker is not medically stationary and
the H-aworker fails to seek treatment for more than 30 days without the instruction or approval
of the attending physician or authorized nurse practitioner_and for reasonswithin the worker’s
control. In order to close aclaim under this sectionrdle, the insurer must:

(a) Afterw\W aiting for_the period-of-thirty30-days lack of treatment period to expireor
any additional time period recommended by the attending physician or authorized nurse
practitioner befor eforthewerkerto-treat; sending the worker written notification by certified

mail informing them of the following-by-certified-mait:
(A) HistT he worker’ s responsibility to seek medical treatment in atimely manner,

(B) tntermingthe worker-of-tT he consequences for failing to seek treatment in atimely
manner; which includetnqg, but ar e not limited to, claim closure and possible loss or reduction of

adisability award, H-anyand
(C) That-the claim will be closed unless the worker establishes within 14 days that:

(i) Treatment has resumed by attending an existing appointment or scheduling a new
appointment, or

(i) The reasons for not treating were outside the worker’s control.

(b) Wait the 14 day period given in the notification letter to allow the worker to provide
evidence that the |lackabsenee of treatment was either authorized by the attending physician or
authorized nurse practitioner or_beyond the worker’ s control.

(c).Determine whether claim closure is appropriate based on the information
I eceivedprovided-by-the worker-or-absence thereof.

(d) Rate allny permanent di 9b| I |ty aoparent in the record (e.0.
the time of claim closure+s4 e

2)(e) Use 30 daysfrom the last treatment provided or_any additional time period
authorized by the attending physician or authorized nurse practitioner ast¥Fhe date the
claum quallflesfor closure on the Notice of Clowre—whenaM@HeeptaHs%—sedqpeatment—tepa
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(2) Theinsurer must close a claim when aworker has not sought treatment with an
authorized health care provider under ORS 656.005 and ORS 656.245 for mor ethan 30
daysand whois not medically stationary (e.q., aworker enrolled in a managed care
organization (MCQO) who treatswith a physician outsidethe MCO is not treating with an
authorized health care provider). To close a claim under this section, theinsurer must
follow therequirementsin section (1) of thisrule and inform the worker of the reason for
the impending closureis because the worker failed to treat with an authorized health care

provider.
(3) A clam must be closed when the-werkeris-net-medicalhy-stationary,-and the worker

fa| Isto attend a mandatory cI osl ng examl nation for reasons within the worker’ s control-and-the

.Tocloseaclaim

under thls sectlon the insurer must:

(@) Inform the worker in writing sent by certified mail, at least 10 daysprior tothe
mandatory closing examination of:

(A) The date, time, and place of the examination,

(B) Theworker’sresponsibility to attend the examination,

(C) The conseguences for failing to attend, which include, but are not limited to,
claim closure and the possible loss or reduction of a disability award, and

(D) Theworker’sresponsibility to provide infor mation to theinsurer regarding why
the examination was not attended, if the reason was beyond the worker’s control.

(b) Werkershave Wait 7 days from the date of the missed exam to allow the worker to

demonstrate good cause for failing to attend; before any-further-action-istaken-by-theHasurer
teward-claim-closingure the claim.

B W 4 rdatory-clos i ‘
Withtnthewepker—sreentrel— Usethe date of thefalled mandatorv clos ng examlnatlon asthe
date the claim qualifies for closure on the Notice of Closur etsthe-date-of-the failled-mandatory
clesing-examination.

fe}(4) Theinsurer may close the claim under section (1) of thisrule whenWhere a
closing exam has been scheduled between aworker and attending physician directly and the

wor ker failsto attend the examination;-Hasurers-may-close-under(1)-of this-section.

4)(5) A claim may be closed when the worker is not medically stationary and amaor
contributing cause denial has been issued on an accepted combined condition.
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() The mgor contributing cause denial must inform the worker that claim closure may
result from the issuance of the denial and provide al other information required by these rules.

(b) When amajor contributing cause denial has been issued following the acceptance of a
combined condition, the date the claim qualifies for closure is the date the insurer receives
sufficient information to determine the extent of any permanent disability under OAR 436-035-
0007(5) or (6) and 436-030-0020(2) or the date of the denial, whichever is later.

5)(6) When any-two or_mor e of the above events occur concurrently, the earliest date
the claim qualifies for closure is used to close the claim-and-reted-on-the-netice.

£6)(7) The attending physician or authorized nurse practitioner must be copied on all
notification and denial letters applicable to thisrule.

£H(8) When the director has issued a suspension order; under OAR 436-060-0095 or

Stat. Auth.: ORS 656.262, ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Stats. Implemented: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Hist: Amended 12/5/05 as WCD Admin. Order 05-073, ff. 1/1/06

Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. XX-xx-xx

436-030-0035 Deter mining Medically Stationary Status

(1) A worker’s compensable condition is medically stationary when the attending
physician, authorized nurse practitioner, or a preponderance of medical opinion declares the
worker either “medically stationary,” “medically stable,” or uses other language meaning the
same thing.

(2) When thereisa conflict in the medical opinions as to whether or not aworker’s
compensable condition is medically stationary, more weight is given to medical opinions that are
based on the most accurate history, on the most objective findings, on sound medical principles,
and clear and concise reasoning.

(3) Where there is not a preponderance of medical opinion stating aworker’s
compensable condition is or is not medically stationary, deference will generally be given to the
opinion of the attending physician. However, in cases where expert analysis isimportant,
deference is given to the opinion of the physician with the greatest expertisein, and
understanding of, the worker’ s condition.

(4) When there is a conflict as to the date upon which aworker’ s compensable condition
became medically stationary, the following conditions govern the determination of the medically
stationary date. The date aworker is medically stationary is the earliest date that a preponderance
is established under sections (1) and (2) of thisrule. The date of the examination, not the date of
the report, controls the medically stationary date.
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(5) Theinsurer must request the attending physician, as defined in ORS
656.005(12)(b)(A), to concur or comment when the attending physician arranges, or refers the
worker for a closing examination with another physician to determine the extent of impairment
or when the insurer refers aworker for an independent medical examination. A concurrence with
another physician’s report is an agreement in every particular, including the medically stationary
impression and date, unless the physician expressly states to the contrary and explains the
reasons for disagreement. Concurrence cannot be presumed in the absence of the attending
physician’s response.

(6) A worker is medically stationary on the date of the examination when so specified by
aphysician. When a specific date is not indicated, aworker is presumed medically stationary on
the date of the last examination, prior to the date of the medically stationary opinion. Physician
projected medically stationary dates cannot be used to establish amedically stationary date.

(7) If the worker isincarcerated or confined in some other manner and unable to freely
seek medical treatment, the insurer must arrange for medical examinations to be completed at the
facility where the worker is located or at some other location accessible to the worker.

(8) If aworker dies and the attending physician has not established a medically stationary
date, for purposes of claim closure, the medically stationary date is the date of death.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Stats. Implemented: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08

436-030-0036 Determining Temporary Disability

(1) Temporary disability must be determined under ORS Chapter 656, OAR 436-060 and
thisrule, less time worked. Beginning and ending dates of each authorized period of temporary
total disability and temporary partial disability must be noted on the Notice of Closure, aswell as
the statements “ L ess time worked” and “ Temporary disability was determined in accordance
with the law.”

(2) Except as provided in section (3) of thisrule and ORS 656.268(9), aworker is not
entitled to any award for temporary disability for any period of time in which the worker is
medically stationary.

(3) Awards of temporary disability must include the day the worker is medically
stationary or the date the claim otherwise qualifies for closure, unless temporary disability is not
authorized for another reason at that time.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.005, ORS 656.160, ORS 656.210, ORS 656.212, ORS 656.236, ORS 656.245, ORS 656. 262,
ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Hist: Amended 10/26/04 as WCD Admin. Order 04-062, eff. 1/1/05

436-030-0038 Permanent Partial Disability

The standards developed under ORS 656.726(4) and contained in OAR 436-035 must be
applied when evaluating a worker’ s permanent partial disability.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Stats. Implemented: ORS 656.214, ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Hist: Amended 2/17/04 as WCD Admin. Order 04-052, eff. 2/29/04
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436-030-0055 Deter mining Permanent Total Disability

(1) A worker is permanently and totally disabled if permanently incapacitated from
regularly performing work in a suitable and gainful occupation. For the purpose of this rule and
OAR 436-030-0065:

(@) “ Incapacitated from regularly performing work” means that the worker does not have
the necessary physical and mental capacity and the work skills to perform the essential functions
of the job. Employment in a sheltered workshop is not considered regular employment unless
this was the worker’ s job at the time of injury.

(b) “ Suitable occupation” means those occupations that exist in atheoretically normal
labor market, within a reasonable geographic distance, for which aworker has the training or
experience, and abilities to realistically perform the job duties, with or without rehabilitation.

(c) “Gainful occupation” means those types of general occupations that provide wages
that:

(A) Meet the requirementsin ORS 656.206(11)(a) for workers with adate of injury prior
to January 1, 2006; or

(B) Mest the requirements in ORS 656.206(11)(b) for workers with adate of injury on or
after January 1, 2006.

(d) “Work skills” means those skills acquired through experience or training that are
necessary to gain and adequately perform skilled, semi-skilled or unskilled occupations.
Unskilled types of general occupations require no specific skills that would be acquired through
experience or training to be able to gain and adequately perform the unskilled occupation. Every
worker has the necessary work skills to gain and adequately perform unskilled types of general
occupations with a reasonable period of orientation.

(e) A “reasonable geographic distance” means either of the following unless the worker is
medically precluded from commuting:

(A) The areawithin a 50-mile radius of the worker’ s place of residence at the time of:
(i) Theorigind injury;

(ii) The worker’slast gainful employment;

(iii) Insurer’ s determination; or

(iv) Reconsideration by the director.

(B) The areain which areasonable and prudent uninjured and unemployed person,
possessing the same physical capacities, mental capacities, work skills, and financial obligations
as the worker does at the time of hisrating of disability, would go to seek work.

(f) “Types of genera occupations’” means groups of jobs which actually exist in anormal
labor market, and share similar vocational purpose, skills, duties, physical circumstances, goals,
and mental aptitudes. It does not refer to any specific job or place of employment for which ajob
or job opening may exist in the future.
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(9) “Normal labor market” means alabor market that is undistorted by such factors as
local business booms and slumps or extremes of the normal cycle of economic activity, or
technology trends in the long-term labor market.

(h) “Withdrawn from the workforce” means aworker who is not employed, is not willing
to be employed, or although willing to be employed is not making reasonable effortsto find
employment, unless such efforts would be futile. The receipt of retirement benefits does not
establish aworker has withdrawn from the workforce.

(2) All disability which existed before the injury must be included in determining
permanent total disability.

(3) In order for aworker to be determined permanently and totally disabled, aworker
must:

(a) Prove permanent and total disability;
(b) Bewilling to seek regular and gainful employment;

(c) Make reasonabl e effort to find work at a suitable and gainful occupation or actively
participate in avocational assistance program, unless medical or vocational findings, including
the residuals of the compensable injury, make such efforts futile; and

(d) Not have withdrawn from the workforce during the period for which benefits are
being sought.

(4) A worker retaining some residual functional capacity and not medically permanently
and totally disabled must prove:

(a) The worker has not withdrawn from the workforce for the period for which benefits
are being sought;

(b) Inability to regularly perform work at a gainful and suitable occupation; and

(c) Thefutility of seeking work if the worker has not made reasonable work search
efforts by competent written vocational testimony. Competent written vocational testimony is
that which is available at the time of closure or reconsideration and comes from the opinions of
persons fully certified by the State of Oregon to render vocational services.

(5) Notices of Closure and Orders on Reconsideration which grant permanent total
disability must notify the worker that:

(a) The claim must be reexamined by the insurer at least once every two years, and may
be reviewed more often if the insurer chooses.

(b) Theinsurer may require the worker to provide a sworn statement of the worker’s
gross annual income for the preceding year. The worker must make the statement on aform
provided by the insurer in accordance with the requirements under section (6) of thisrule.

(6) If asked to provide a statement under subsection (5)(b) of thisrule, the worker is
allowed 30 days to respond. Such statements are subject to the following:

(a) If the worker failsto provide the requested statement, the director may suspend the
worker’s permanent total disability benefits. Benefits must be resumed when the statement is
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provided. Benefits not paid for the period the statement was withheld must be recoverable for no
more than one year from the date of suspension.

(b) If the worker provides areport which isfalse, incomplete, or inaccurate, the insurer
must investigate. The investigation may result in suspension of permanent total disability
benefits.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.005, ORS 656.206, ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, 1999 OR Laws Chapter
313, and chapter 865, Oregon Laws 2001

Hist: Amended 12/5/05 as WCD Admin. Order 05-073, &ff. 1/1/06

436-030-0065 Review of Permanent Total Disability Awards

(1) Theinsurer must reexamine each permanent total disability claim at |east once every
two years or when requested to do so by the director to determine if the worker has materially
improved, either medically or vocationaly, and is capable of regularly performing work at a
suitable and gainful occupation. The insurer must notify the worker and the worker’ s attorney if
the worker is represented whenever the insurer intends to reexamine the worker’ s permanent
total disability status. Workers who fail to cooperate with the reexamination may have benefits
suspended under OAR 436-060-0095.

(2) A worker receiving permanent total disability benefits must submit to a vocationa
evaluation, if requested by the director, insurer, or self-insured employer under ORS 656.206(8).

(3) Any decision by the insurer to reduce permanent total disability must be
communicated in writing to the worker, and to the worker’ s attorney if the worker is represented,
and accompanied by documentation supporting the insurer’ s decision. That documentation must
include: medical reports, including sufficient information necessary to determine the extent of
permanent partial disability, vocational and investigation reports (including visual records, if
available) which demonstrate the worker’ s ability to regularly perform a suitable and gainful
occupation, and all other applicable evidence.

(4) An award of permanent total disability for scheduled injuries before July 1, 1975,
must be considered for reduction only when the insurer has evidence that the medical condition
has improved.

(5) Except for section (4) of thisrule, an award of permanent total disability may be
reduced only when the insurer has a preponderance of evidence that the worker has materialy
improved, either medically or vocationally, and is regularly performing work at a suitable and
gainful occupation or is currently capable of doing so. Preexisting disability must be included in
redetermination of the worker’s permanent total disability status.

(6) When the insurer reduces a permanent total disability claim, the insurer must, based
upon sufficient information to determine the extent of permanent partial disability, issue a Notice
of Closure which reduces the permanent total disability and awards permanent partial disability,
if any.

(7) Any-party-te-the elaimwho-deesnet-agree- with-the Notices of Closure reducing
per manent total disability may-withinthe statutory-period; ar e appeal abl e the-erderunder
OAR-436-030-000HH){a)--Appea-tsto the Hearings Divis on.ferwerkers-that-were:
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(8) A worker who incurs a compensable injury while receiving permanent total disability
benefitsis entitled to additional benefits for the new condition, but benefits are limited to
medical and impairment benefits under ORS 656.206(9).

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.206, ORS 656.214, ORS 656.268, ORS 656.283, ORS 656.319, ORS 656.325, ORS 656.331,
ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Hist: Amended 12/5/05 as WCD Admin. Order 05-073, &ff. 1/1/06

Amended xx-xx-xx as WCD Admin. Order xx-xxX eff. Xx-Xx-xx

436-030-0066 Review of Prior Permanent Partial Disability Awards

(1) For claims having adate of injury prior to January 1, 2005 which involve unscheduled
body parts, areas, or systems as defined by OAR 436-035-0005, and all claims with dates of
injury on or after January 1, 2005, an award of permanent partial disability is subject to periodic
examination and adjustment under ORS 656.268 and 656.325 and in accordance with the
following conditions:

(a) Requests for review and adjustment must be made in writing to the Workers
Compensation Division.

(b) The party requesting review of permanent disability must send a copy of the request
to al involved parties at the time the request is made. The worker may submit any information in
rebuttal.

(c) All pertinent medical, vocational, and other applicable evidence must be submitted
with the request, including sufficient information to determine the extent of permanent partial
disability. The request must state the basis for the request and provide supporting evidence. If the
director finds that the worker has failed to accept treatment as provided in thisrule, the director
will make any necessary adjustments allowed under OAR 436-035.

(d) The basis for the request for adjustment in the permanent disability award must be
asserted to be failure of the worker to make a reasonable effort to reduce the disability.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.325, ORS 656.331, ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and
1999 OR Laws Chapter 313

Hist: Amended 10/26/04 as WCD Admin. Order 04-062, eff. 1/1/05

436-030-0115 Reconsider ation of Notices of Closure

(1) A worker or insurer may request reconsideration of a Notice of Closure by mailing,
phoning, or delivering the request to the director within the statutory appeal period as defined in
OAR 436-030-0005 and 436-030-0145(1). The reconsideration proceeding begins as described
in OAR 436-030-0145(2).

(2) For the purpose of these rules, “reconsideration proceeding” means the procedure
established to reconsider a Notice of Closure and does not include personal appearances by any
of the partiesto the claim or their representatives, unless requested by the director. All
information to correct or clarify the record and any medical evidence regarding the worker’s
436-030-0066 Page 22 436-030-0115
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condition as of the time of claim closure that should have been but was not submitted by the
attending physician or authorized nurse practitioner at the time of claim closure and all
supporting documentation must be presented during the reconsideration proceeding. When the
reconsideration proceeding is postponed because the worker’ s condition is not medically
stationary under OAR 436-030-0165(10), medical evidence submitted may address the worker’s
condition after claim closure as long as the evidence satisfies the conditions of OAR 436-030-
0145(3).

(3) All parties have an opportunity to submit documents to the record regarding the
worker’s status at the time of claim closure. Other factual information and written argument may
be submitted for incorporation into the record under ORS 656.268(6) within the time frames
outlined in OAR 436-030-0145. Such information may include, but is not limited to, responses to
the documentation and written arguments, written statements, and sworn affidavits from the
parties.

(4) The worker may submit a deposition to the reconsideration record subject to ORS
656.268(6) and the following:

(a) The deposition must be limited to the testimony and cross-examination of aworker
about the worker’ s condition at the time of claim closure.

(b) The deposition must be arranged by the worker and held during the reconsideration
proceeding time frame unless a good cause reason is established. If agood cause reason is
established, the time frame for holding the deposition may be extended but must not extend
beyond 30 days from the date of the Order on Reconsideration. The deposition must be held at a
time and place that permits the insurer or self-insured employer the opportunity to cross-examine
the worker.

(c) Theinsurer or self-insured employer must, within 30 days of receiving abill for the
deposition, pay the fee of the court reporter and the costs for the original transcript and its copies.
Anoriginal transcript of the deposition must be sent to the department and each party must be
sent a copy of the transcript.

(d) If the transcript is not completed and presented to the department prior to the deadline
for issuing an Order on Reconsideration, the Order on Reconsideration may not be postponed to
receive adeposition under this rule and the order will be issued based on the evidence in the
record. However, the transcript may be received as evidence at a hearing for an appeal of the
Order on Reconsideration.

(5) Only one reconsideration proceeding may be completed on each Notice of Closure
and the director will review those issues raised by the parties and the requirements under ORS
656.268(1). Once the reconsideration proceeding isinitiated, issues must be raised and further
evidence submitted within the time frames allowed for processing the reconsideration request.
When the director requires additional information to complete the record, the reconsideration
proceeding may be postponed under ORS 656.268(6).

Stat. Auth.: ORS 656.726, 1999 OR Laws Chapter 313, and section 12 (6)(a)(A), chapter 865, Oregon Laws 2001

Stats. Implemented: ORS 656.268, 1999 OR Laws Chapter 313, and section 12 (6)(a)(A), chapter 865, Oregon Laws 2001
Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08

Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. xx-xx-xx
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436-030-0125 Reconsideration Form and For mat

A request for reconsideration may be in the form and format the director provides by
bulletin. A reconsideration regquest should include at least the following:

(1) Worker’s name;

(2) Date of injury;

(3) Date of the closure being appeal ed;

(4) Any specific issues regarding the Notice of Closure;
(5) The name of the worker’ s attorney;

(6) The name of the insurer’ s attorney;

(7) Any special language needs,

(8) Whether there is disagreement with the specific impairment findings used to
determine permanent disability at the time of claim closure;

(9) Any information and documentation deemed necessary to correct or clarify any part
of the claim record believed to be erroneous; and

(10) Any medical evidence that should have been but was not submitted at the time of the
claim closure including clarification or correction of the medical record based on the
examination(s) at, before, or pertaining to claim closure.

Stat. Auth.: ORS 656.726, and 1999 OR Laws Chapter 313
Stats. Implemented: ORS 656.268, and 1999 OR Laws Chapter 313
Hist: Amended 2/17/04 as WCD Admin. Order 04-052, eff. 2/29/04

436-030-0135 Reconsideration Procedure

(2) Within 14 days from the date of the director’s notice of the start date-of the
reconsideration proceeding, the insurer must provide the director and the worker or the worker’s
attorney, in chronological order by document date, all documents pertaining to the claim which
include, but are not limited to the complete medical record and al officia action and notices on
the claim.

(2) Therequest for reconsideration and all other information submitted to the director by
any party during the reconsideration process must be copied to al interested parties. Failure to
comply with this requirement may result in the information not being included as part of the
record on reconsi deration.

(3) Thedirector will issue an order rescinding a Notice of Closure when the director
finds, upon reconsideration:

(a) The claim was closed prematurely because the worker’ s accepted condition(s) was not
medically stationary and the claim did not qualify for closure under ORS 656.268(1)(a); or

(b) The claim was not closed according to the requirements of these rules and ORS
656.268(1)(b) or (c).
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(4) When aworker has requested and cashed alump sum payment, under ORS 656.230,
of an award granted by a Notice of Closure, the director will not consider the adequacy of that
award in areconsideration proceeding.

(5) When a new condition is accepted after a prior claim closure, and the newly accepted
condition is subsequently closed, the director and the parties may mutually agree to consolidate
requests for review of the closures into one reconsideration proceeding, provided the director has
jurisdiction and neither of the closures have become final by operation of law.

(6) The reconsideration order may affirm, reduce, or increase the compensation awarded
by the Notice of Closure.

(7) After the reconsideration order has been issued and before the end of the 30-day
appeal period for the order on reconsideration, if a party discovers that additional documents
were not provided by the opposing party in accordance with this rule, the Order on
Reconsideration may be abated and withdrawn to give the party an opportunity to respond to the
new information.

Stat. Auth.: ORS 656.726, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.268(6), and 1999 OR Laws Chapter 313
Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08
Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. XX-xx-xx

436-030-0145 Reconsideration Time Frames and Postponements
(1) Statutory time frames for appealing a Notice of Closure are:

(a) For claims with amedically stationary date prior to June 7, 1995, the appeal period is
180 days from the claim closure. The time required to compl ete the reconsideration proceeding
pursuant to this rule must not be included in the 180 days from the mailing date of the Notice of
Closure to request a hearing.

(A) The 180-day time limit will be tolled upon receipt of the request for reconsideration
from the mailing date of the request for reconsideration until the reconsideration request is either
dismissed or an Order on Reconsideration is issued.

(B) The 180-day time limit will not be tolled when arequest for reconsideration is
withdrawn under OAR 436-030-0185.

(b) For clams with amedically stationary date, or date the claim statutorily qualifies for
closure, on or after June 7, 1995, arequest for reconsideration must be mailed within 60 days of
the mailing date of the Notice of Closure. A request for hearing must be made within 30 days of
the mailing date of the Order on Reconsideration.

(c) For claims closed on or after January 1, 2004, the insurer’ s request for reconsideration
islimited to the findings used to rate impairment and must be mailed within seven days of the
mailing date of the Notice of Closure.

(2) The reconsideration proceeding begins upon:

(a) Thedirector’s receipt of the worker’ s request for reconsideration, if the insurer has
not previously requested reconsideration consistent with subsection (1)(c) of thisrule; or
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(b) The 61% day after the closure of the claim, if the insurer has requested reconsideration
consistent with subsection (1)(c) of thisrule; unless the director receives, within the appeal time
framesin section (1) of thisrule, arequest for reconsideration or a statement by the worker
instructing the director to start the reconsideration proceeding.

(3) Fourteen days from the date of the director’s notice of the start of afterthedate the
reconsideration proceeding-begins, the reconsideration request and all other appropriate
information submitted by the parties will become part of the record used in the reconsideration
proceeding.

(a) Evidence received or issues raised subsequent to the 14 day deadline will be
considered in the reconsideration proceeding to the extent practicable.

(b) Upon review of the record the director may request, in accordance with ORS
656.268(6), any additional information deemed necessary for the reconsideration and set
appropriate time frames for response.

(c) Except as provided in section (5) and (6) of thisrule, the director will either mail an
Order on Reconsideration within 18 working days from the date the reconsi deration proceeding
begins or notify the parties that the reconsideration proceeding is postponed for not more than 60
additional days in accordance with the provisions of ORS 656.268(6).

(4) Medical arbiter panel requests must be received by the department within the-14 days
from the date of the director’s notice of the start of timeframe begining-enthedatethe

reconsideration proceeding-starts.

(5) When the director provides notice the worker failed to attend the medical arbiter
examination without good cause or failed to cooperate with the arbiter examination and suspends
benefits under ORS 656.268(7), the reconsideration proceeding will be postponed for up to 60
additional days from the date the director determines and provides notice, to alow completion of
the arbiter process.

(6) The reconsideration proceeding may be stayed for one of the following reasons:

(a) The parties consent to deferring the reconsideration proceeding, under ORS
656.268(7)(i)(B), when the medical arbiter examination is not medically appropriate because the
worker’s medical condition is not stationary; or

(b) When a Claim Disposition Agreement (CDA) isfiled, the reconsideration proceeding
is stayed until the CDA is either approved or set aside.

(7) If the director fails to mail an Order on Reconsideration or a Notice of Postponement
under the time frames specified in ORS 656.268, the reconsideration request is automatically
deemed denied. The parties may immediately thereafter proceed as though the director had
issued an Order on Reconsideration affirming the Notice of Closure. Under section (1) of this
rule, the counting of the 180-day time limit for requesting a hearing under former ORS
656.268(6)(b) will resume on the date after the director should have issued an Order on
Reconsideration.
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(8) Notwithstanding any other provision regarding the reconsideration proceeding, the
director may extend nonstatutory time frames to allow the parties sufficient time to present
evidence and address their issues and concerns.

Stat. Auth.: ORS 656.726, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.268 (ch. 429, OL 2003), 656.726 (87, ch. 252, OL 2007), and 1999 OR Laws Chapter 313
Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08

Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. XX-xx-xx

436-030-0155 Reconsideration Record

(1) The record for the reconsideration proceeding includes all documents and other
materia relied upon in issuing the Order on Reconsideration as well as any additional material
submitted by the parties, but not considered in the reconsideration proceeding.

(a) Therecord is maintained in the Workers' Compensation Division’s claim file and
consists of all documents and material received and date stamped by the director prior to the
issuance of the Order on Reconsideration, unless the document{s} is an exact duplicate of what is
in the file then the director is not required to retain the duplicate document{s).

(b) Theinsurer or self-insured employer must not send billing information and duplicate
documents to the department, unless specifically requested by the director.

(c) Evidence stored by the parties on audio media may only be submitted to the
director in transcribed form.

(2) Except as noted in this section, the medical record submitted by the director for
arbiter review will consist of all medical documents and medical materia produced by the claim
under reconsideration, provided the information is allowable under ORS 656.268.

(3) Thedirector will send non-medical information, nursing notes, or physical therapy
treatment notes to the arbiter if:

(a) A party requests the director to submit those specific materias;

(b) The party identifies and provides the director with specific dates of those materials
requested to be submitted; and

(c) The materials otherwise meet the requirements of thisrule.

(4) When any surveillance video obtained prior to closure has been submitted to a
physician{s} involved in the evaluation or treatment of the worker, it must be provided for arbiter
review.

(a) Surveillance video provided for arbiter review must have been reviewed prior to clam
closure by a physician involved in the evaluation or treatment of the worker.

(b) All written materials previously forwarded to a physician{s} along with the
surveillance video, such as investigator field notes, summary or narrative reports, and cover
letters, must also be submitted.

(c) Surveillance video must be labeled according to the date(s) and total time of the
recording(s).
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(5) When reconsideration is requested, the insurer is required to provide the director and
the other parties with a copy of al documents contained in the record at claim closure. For cases
involving a medical-servicehealth car e provider who must meet criteria other than those of an
attending physician or who practices under contract with a managed care organization, the
insurer must provide documentation of the medical-servieehealth car e provider’ s authority to act
as an attending physician. Responses of the parties to the medical arbiter report will be included
in the record if received prior to completion of the reconsideration proceeding.

Stat. Auth.: ORS 656.726, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.268(6), and 1999 OR Laws Chapter 313
Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08
Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. XX-xx-xx

436-030-0165 Medical Arbiter Examination Process

(1) Thedirector will select amedical arbiter physician or apanel of physiciansin
accordance with ORS 656.268(7)(d).

(a) Any party that objects to a physician on the basis that the physician is not qualified
under ORS 656.005(12)(b) must notify the director prior to the examination of the specific
objection. If the director determines that the physician is not qualified to be amedical arbiter on
the specific case, an examination will be scheduled with adifferent physician. All costs related to
the compl etion of the medical arbiter processin this rule must be paid by the insurer.

(b) When the worker resides outside the state of Oregon, amedical arbiter examination
may be scheduled out-of-state with a physician who is licensed within that state to provide
medical services in the same manner as required by ORS 656.268(7).

(c) Arbiters or panel members will not include any medical-servieehealth care providers
whose examination or treatment is the subject of the review.

(2) When the director has determined a claim qualifies for medica arbiter deselection, a
list of appropriate physicians will be faxed or sent by overnight mail to the parties.

(a) Each party may eliminate one physician from the list by crossing out the physician’s
name.

(b) The parties may agree to one physician from the list by responding in writing. The
parties must aso deselect one physician from the list in case the agreed upon physicianis
unavailable.

(c) All responses must be signed and received by the director within three working
business days. No further opportunity will be given for the parties to provide input regarding the
arbiter deselection process once the three business day period has expired. No further attempts at
deselection will be made when continuing the arbiter deselection process is not practical.

(3) Theworker’sfailure to attend the medical arbiter examination or to cooperate with
the medical arbiter will result in suspension of all disability benefits effective on the date of the
examination unless the worker establishes a*“good cause” reason for missing the examination or
for not cooperating with the arbiter. The worker must call the director within 24 hours after
failing to attend the examination to provide any “good cause” reason for missing the exam.
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(a) Notice of the examination will be considered adequate notice if the appointment |etter
ismailed to the last known address of the worker and to the worker’ s attorney if the worker is
represented.

(b) For the purposes of this rule, non-cooperation includes, but is not limited to, refusal to
complete any reasonable action necessary to evaluate the worker’ s impairment. However, it does
not include circumstances such as aworker’sinability to carry out any part of the examination
due to excessive pain or when the physician reports the findings as medically invalid.

(c) Failure of the worker to respond within the time frames outlined in statute for
completion of the reconsideration proceeding may be considered afailure to establish “good
cause.”

(4) If aworker misses the medical arbiter examination, the director will determine
whether or not there was a* good cause” reason for missing the examination.

(5) Upon determination that there was not a* good cause” reason for missing the
examination, or that the worker failed to cooperate with the arbiter, the worker’ s disability
benefits will be suspended and the reconsideration proceeding postponed for up to an additional
60 days.

(6) The suspension will be lifted if any of the following occurred during the additional
60-day postponement period:

(a) The worker establishesd a“good cause” reason for missing or failing to cooperate
with the examination;

(b) The worker withdraws the request for reconsiderati on-was-withdrawn-by-the
worker; or

(c) The worker attendeds and cooperateds with a rescheduled arbiter examination.

(7) If none of the events which end the suspension under section (6) of this rule occurred
prior to the expiration of the 60-day additional postponement, the suspension of benefits will
remain in effect.

(8) The medical arbiter or panel of medical arbiters must perform arecord review or
examine the worker as requested by the director and perform such tests as may be reasonable and
necessary to establish the worker’ s impairment.

(a) The parties must submit to the director any issues they wish the medical arbiter or
panel of medical arbiters to address within 14 days of the date of the director’s notice of the
start of after the-date the reconsideration proceeding-begins. The parties must not submit issues
directly to the medical arbiter or panel of medical arbiters. The medical arbiter or panel of
medical arbiters will only consider issues appropriate to the reconsideration proceeding.

(b) The report of the medical arbiter or panel of medical arbiters must address all
questions raised by the director.

(c) The medical arbiter will provide copies of the arbiter report to the director, the worker
or the worker’s attorney, and the insurer{s} within five working days after completion of the
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arbiter review. The cost of providing copies of such additional reports must be reimbursed
according to OAR 436-009-0070 and must be paid by the insurer.

(9) When the worker’s medical condition is not stationary on reconsideration which may
result in difficulties in obtaining findings of impairment by the arbiter, the director will, where
appropriate, send aletter to the parties requesting consent to defer the reconsideration
proceeding.

(a) If the parties agree to the deferral, the reconsideration proceeding will be deferred
until the medical record reflects the worker’ s condition has stabilized sufficiently to allow for
examination to obtain the impairment findings. The parties must notify the director when it is
appropriate to schedule the medical arbiter examination and provide the necessary medical
records when requested. Interim medical information that may be helpful to the director and the
medical arbiter in assessing and describing the impairment due to the compensabl e condition{s)
may be submitted at the time the parties notify the director that the medical arbiter exam can be
scheduled. The director will determine whether the interim medical information is consistent
with the provisions of ORS 656.268(6) and (7).

(b) If deferral is not appropriate, at the director’s discretion either amedical arbiter
examination or amedical arbiter record review may be obtained, or the director may issue an
Order on Reconsideration based on the record available at claim closure and other evidence
submitted in accordance with ORS 656.268(6).

(10) All costs related to record review, examinations, tests, and reports of the medical
arbiter must be paid under OAR 436-009-0015, 436-009-0040, and 436-009-0070.

(11) When requested by the Hearings Division, the director may schedule a medical
arbiter examination for a worker who has appealed a Notice of Closure rescinding permanent
total disability benefits under ORS 656.206.

Stat. Auth.: ORS 656.726, 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.268, 1999 OR Laws Chapter 313, and chapter 349, Oregon Laws 2001

Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08
Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. XX-xx-xx

436-030-0175 Fees and Penalties within the Reconsider ation Proceeding

(1) Aninsurer failing to provide information or documentation as set forth in OAR 436-
030-0135, 436-030-0145, 436-030-0155 and 436-030-0165 may be assessed civil penalties under
OAR 436-030-0580. Failure to comply with the requirements set forth in OAR 436-030-0135,
436-030-0145, 436-030-0155, and 436-030-0165 may also be grounds for extending the
reconsideration proceeding under ORS 656.268(6).

(2) If upon reconsideration of a Notice of Closure thereis an increase of 25 percent or
more in the amount of permanent disability compensation from that awarded by the Notice of
Closure, and the worker is found to be at least 20 percent permanently disabled, the insurer will
be ordered to pay the worker a penalty equal to 25 percent of the increased amount of permanent
disability compensation. Penalties will not be assessed if an increase in compensation results
from one of the following:
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(a) An order issued by the director that addresses the extent of the worker’ s permanent
disability that is not based on the standards adopted under ORS 656.726(4)(f);

(b) New information is obtained through a medical arbiter examination, for claims with
medically stationary dates or statutory closure dates on or after June 7, 1995; or

(c) Information that the insurer or self-insured employer demonstrates they could not
reasonably have known at the time of claim closure.

(3) For the purpose of section (2) of thisrule, aworker who receives atotal sum of 64
degrees of scheduled or unscheduled disability or a combination thereof, will be found to be at
least 20 percent disabled.

For example: A worker who receives 20 percent disability of a great toe (3.6 degrees) is
not considered 20 percent permanently disabled because the great toeis only a portion of the
whole person. A worker who is 100 percent permanently disabled is entitled to 320 degrees of
disability. A worker who receives 64 degrees (20 percent of 320 degrees), whether scheduled,
unscheduled or a combination thereof, will be considered the equivaent of at least 20 percent
permanently disabled for the purposes of thisrule.

(4) Attorney fees may only be authorized when a Request for Reconsideration is
submitted by an attorney representing aworker or the attorney provides documentation of
representation, and a valid signed retainer agreement has been filed with the director. The insurer
must pay the attorney 10 percent out of any additional compensation awarded. “ Additional
compensation” includes an increase in a permanent or temporary disability award.

Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.268 (87, ch. 252, OL 2007)
Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08

436-030-0185 Reconsideration: Settlementsand Withdrawals

(1) Contested matters arising out of a claim closure may be resolved by mutual agreement
of the parties at any time after the claim has been closed under ORS 656.268 but before that
claim closure has become final by operation of law. If the parties have reached such an
agreement prior to the completion of the reconsideration proceeding, the parties must submit the
stipulation agreement to the director for approval as part of the reconsideration proceeding. The
stipulation submitted for review at the reconsideration proceeding must:

(a) Address only issues that pertain to a claim closure and cannot include any issues of
compensability;

(b) List the body part{s) for which any award is made and recite all disability awarded in
both degrees and percent of loss as appropriate based on date of injury when permanent partial
disability is part of the stipulated agreement. In the event there is any inconsistency between the
stated degrees and percent of loss awarded in any stipulated agreement for claims with dates of
injury prior to January 1, 2005, the stated percent of losswill control.

2 The d| rector wi II review the sti pulatlon and issue an order approw ng or denying the
stipul ati on-w ton. Stipulations
approved by the d| rector can not be appealed
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(3) When the stipulated agreement does not expressly resolve all issues relating to the
claim closure, the Order on Reconsideration will include the stipulation, as well as a-substantiat
substantive determination of all remaining issues. In these claims, the 18 working day time
frame may be postponed in the same manner as any reconsideration proceeding.

(4) If the stipulation is not approved, the reconsideration proceeding will be postponed to
allow the partiesto:

(a) Address the disapproval, or

(b) Request that the director issue an Order on Reconsideration addressing the substantive
iSsues.

(5) When the parties desire to enter into a stipulated agreement to resolve disputed issues
relating to the claim closure but are unable to reach an agreement, the parties may request the
assistance of the director to mediate an agreement.

(6) When the parties desire to enter into a stipulated agreement that addresses all matters
being reconsidered as well as issues not before the reconsideration proceeding, and the parties do
not want a reconsideration on the merits of the claim closure, they may advise the director of
their resolution and request the director enter an Order on Reconsideration affirming the Notice
of Closure. The request for an affirming order must be made prior to the date an Order on
Reconsideration isissued and in accordance with the following procedure.

(a) A written request for an affirming reconsideration order must:
(A) Be made by certified mail;
(B) Be signed by both parties or their representatives;

(C) State that the parties waive their right to an arbiter review and that all matters subject
to the mandatory reconsideration process have been resolved; and

(D) Be accompanied by a copy of the proposed stipul ated agreement.

(b) After the affirming Order on Reconsideration has been issued, the parties will submit
their stipulation to areferee of the Hearings Division, Workers' Compensation Board, for
approval in accordance with the provisions of ORS 656.289 and the Board' s rules of practice and
procedure.

(c) An Order on Reconsideration issued under thisruleisfinal and is subject to review
under ORS 656.283.

(d) This provision does not apply to Claims Disposition Agreements filed under ORS
656.236.

(7) A worker requesting a reconsideration may withdraw the request for reconsideration
without agreement of the other parties only if:

(a) No additional information has been submitted by the other parties;
(b) No medical arbiter exam has occurred, and
(c) Theinsurer has not requested reconsideration under OAR 436-030-0145.
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(8) Notwithstanding (7) above, if additional information has been submitted by the other
party(ies), amedical arbiter exam has occurred or the insurer has requested reconsideration, the
reconsideration request will not be dismissed unless all parties agree to the withdrawal.

(9) If the insurer has requested reconsideration, either the worker or the insurer may
initiate the withdrawal request but both must agree to the withdrawal.

Stat. Auth.: ORS 656.726, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.268(6), and 1999 OR Laws Chapter 313
Hist: Amended 11/1/07 as WCD Admin. Order 07-059, eff. 1/2/08
Amended xx-xx-xx as WCD Admin. Order xx-xxx eff. XX-xx-xx

436-030-0575  Audits

(1) Notices of Closureissued by insurers and supporting documentation including, but
not limited to, the worksheet upon which the Notice of Closure is based, will be subject to
periodic audit by the director. Supporting documentation and records must be maintained in
accordance with OAR 436-050.

(2) The director reserves theright to visit the worksite to determine compliance with
these rules.

(3) Theinsurer or self-insured employer isrequired to provide the director, within seven
days of the director’ s request, any data the director identifies as necessary to determine the

impact of legidlative changes on permanent partial disability awards.
Stat. Auth.: ORS 656.268, ORS 656.726, and 1999 OR Laws Chapter 313
Stats. Implemented: ORS 656.268, ORS 656.455, ORS 656.726, ORS 656.750, and 1999 OR Laws Chapter 313
Hist: Amended 12/5/05 as WCD Admin. Order 05-073, eff. 1/1/06

436-030-0580 Penalties and Sanctions

(1) Under ORS 656.745, the director or designee may assess a civil penalty against an
employer or insurer who fails to comply with the statutes, rules, or orders of the director
regarding reports or other reguirements necessary to carry out the purposes of the Workers
Compensation Law.

(2) Aninsurer or medical-servieehealth care provider failing to meet the requirements
set forth in these rules may be assessed a civil penalty.

(3) Under OAR 436-010-0340, the director may impose sanctions for any medical
servieehealth care provider where the insurer can provide sufficient documentation to
substantiate lack of cooperation. The medical service provider will be sent awarning letter about
the reporting requirements and possible penalties. Failure by the medical service provider to
submit the requested information within the specified period may result in civil penalties.

(4) Sufficient documentation to substantiate lack of cooperation by the medieal
servieehealth care provider includes:

(a) Copies of letters to the medieal-servicehealth care provider;

(b) Memos to the claim file of follow-up phone calls or the lack of response;

(c) Letters from the medical-servieehealth car e provider indicating alack of cooperation;
or
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(d) Medical reports received by the insurer, after adequate instruction by the insurer or
the director, which do not supply the requested information or which supply information that is
not consistent with the Disability Rating Standards in OAR 436-035.

period.
Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Stats. Implemented: ORS 656.268, ORS 656.726, ORS 656.745, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313
Hist: Amended 12/5/05 as WCD Admin. Order 105-073 eff. 1/1/07
Amended xx-xx-xx asWCD Admin. Order xx-xxx eff. Xxx-xx-xx
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