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Proposed Changesto
Workers Compensation Rules

The 2007 Oregon L egislature passed a number of bills affecting workers' compensation laws.
The Department of Consumer and Business Services, Workers' Compensation Division
proposes changes to OAR chapter 436 to make these rules consistent with the revised laws. In
addition, the department proposes changes to make the rules easier to understand, to streamline
regulations, and to expand return-to-work incentives for the Employer-at-Injury Program and
Preferred Worker Program.

Please review the attached documents for more information about proposed changes and
possible fiscal impacts.

The department welcomes public comment on proposed changes and has scheduled a public

hearing.
When isthe hearing? September 24, 2007, 2:00 p.m.
Whereisthe hearing? Labor & Industries Building

350 Winter Street NE, Room 260 (2™ Floor),
Salem, Oregon 97301

How can | makeacomment? Come to the hearing and speak, send written comments, or do
both. Send written comments to:
Fred Bruyns, rules coordinator
Workers' Compensation Division
350 Winter Street NE (for currier or in-person delivery)
PO Box 14480, Salem, OR 97309-0405
Email - fred.h.bruyns@state.or.us
Phone - (503) 947-7717; Fax - (503) 947-7581

The closing date for written comments is September 27, 2007.

How can | get copies of the proposed rules?
On the Workers Compensation Division's Web site —

http://www.cbs.state.or .us/exter nal/wcd/policy/r ules/r ules.ntml#proprules

Or call (503) 947-7627 to get free paper copies
Questions? Contact Fred Bruyns, (503) 947-7717.




Secretary of State

NOTICE OF PROPOSED RULEMAKING HEARING
A Statement of Need and Fiscal Impact accompanies this form.

Dept of Consumer and Business Services (DCBS),

Workers Compensation Division OAR CHAPTER 436
Agency and Administrative Rules Chapter
Division Number
PO Box 14480, Salem, OR 97309-0405; (503) 947- 7717
Fred Bruyns 350 Winter Street NE, Rm 27, Salem, OR 97301-3879  Fax (503) 947-7581
Rules Address Telephone
Coordinator

RULE CAPTION

Proposed rules affecting workers' compensation insurance, claims processing, medical treatment, and
return-to-work assistance.

Room 260 (2™ Floor, Labor & Industries Building)

September 24, 2007 2:00 p.m.* 350 Winter Street NE, Salem, Oregon Fred Bruyns

Hearing date Time L ocation Hearings Officer

*NOTE: The hearing will begin at 2:00 p.m. and end when all present who wish to testify have done so.
Written testimony will be accepted through September 27, 2007.

Thesite of the hearing isaccessible for individuals with mobility impair ments.
Auxiliary aidsfor personswith disabilities are available upon advance request.

RULEMAKING ACTION
ADOPT: OAR 436-105-0511; 436-105-0512; 436-160-0400; 436-160-0410; 436-160-0420; 436-160-0430
AMEND: OAR 436-040; 436-105; 436-110; 436-120; and

436-009-0005
436-009-0010
436-009-0020
436-009-0030
436-009-0040
436-010-0005
436-010-0210
436-010-0220
436-010-0230
436-010-0240
436-010-0265
436-010-0280

436-015-0005
436-015-0030
436-015-0040
436-015-0120
436-030-0007
436-030-0020
436-030-0035
436-030-0115
436-030-0135
436-030-0145
436-030-0155
436-030-0165

436-030-0175
436-030-0185
436-035-0005
436-035-0110
436-035-0350
436-035-0390
436-035-0420
436-035-0500
436-045-0008
436-045-0030
436-050-0003
436-050-0005

436-050-0100
436-050-0175
436-050-0200
436-050-0400
436-050-0410
436-050-0420
436-050-0440
436-050-0450
436-050-0455
436-050-0460
436-050-0470
436-050-0480

436-060-0008
436-060-0010
436-060-0015
436-060-0018
436-060-0055
436-060-0060
436-060-0140
436-060-0147
436-060-0150
436-160-0001
436-160-0002
436-160-0003

REPEAL : 436-030-0440; 436-030-0450; 436-030-0460; 436-030-0550; 436-030-0570;
436-110-0326; 436-110-0327; 436-110-0380; 436-120-0730

ORS 656.726(4)

436-160-0004
436-160-0005
436-160-0006
436-160-0010
436-160-0020
436-160-0030
436-160-0040
436-160-0050
436-160-0060
436-160-0070
436-160-0080
436-160-0090

Stat. Auth.

Other Authority

ORS chapter 656, as amended by enrolled: Senate Bill (SB) 83 — Oregon Laws (OL) 2007, ch. 70; SB 147 - OL
2007, ch. 86; SB 253 - OL 2007, ch. 491; SB 504 - OL 2007, ch. 505; SB 563 - OL 2007, ch. 423; SB 762 - OL
2007, ch. 518; House Bill (HB) 2218 - OL 270; HB 2756 - OL 2007, ch. 252; HB 2783 - OL 2007, ch. 656;

HB 2943 - OL 2007, ch. 300

Stats. Implemented

RULE SUMMARY

Amendmentsto implement changesin the Workers Compensation Law, including:
*  Replacing the term “Handicapped Workers” with “Workers with Disabilities” (SB 83);
*  Updating name of Board of Medical Examiners for the State of Oregon to “Oregon Medical Board” (SB 147);
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* Including “administrative law judge’ as a person who may approve or disapprove a claims disposition
agreement (SB 253);

»  Describing restrictions affecting emergency room physicians' rights to be attending physicians and authorize
temporary disability benefits (SB 504);

» Deleting requirement that managed care organizations send to the director copies of all new or amended
treatment standards, protocols, and guidelines for the director’s review and approval; deleting related definitions
(SB 563);

*  Explaining how DCBS will publish the maximum reimbursable amount for medical services for non-disabling
claims (SB 762);

« Amending penalty provisions affecting managed care organizations; deleting procedures for temporary rule
promulgation to address disability in individual claims (when medical conditions are not addressed by current
standards), and addressing such conditions in the director’ s order on reconsideration, and providing that
penalties will not be assessed if an increase in compensation results from such an order; describing how insurers
must process requests for alump sum payments of permanent partial disability awards (HB 2218);

»  Describing the authority and limitations for several types of providers - chiropractors, naturopaths, podiatrists,
and physician assistants - when acting as attending physicians (HB 2756);

* Referring to ORS 656.427 regarding time frames for termination of guaranty contracts; defining “premium”
(HB 2783);

»  Adopting standards of professional conduct for health care providers who perform independent medical
examinations, which apply if the provider’s professional regulatory board has not adopted standards for
performing such examinations (HB 2943);

General amendmentsto OAR chapter 436, including:
» Using plain language to add clarity to a number of rules;
»  Shortening some rules by removing unnecessary descriptions of DCBS procedures;

Amendmentsto OAR 436, 009, “Oregon Medical Fee and Payment Rules’ and OAR 436-160, “ Electronic

Data Interchange’ (EDI), to improve the quality of medical billing data for use by DCBS and its customers,

including:

*  Requiring hospitals and other health care providers to include sufficient data on their billings so insurers and
DCBS can identify the providers;

*  Requiring insurersto report medical billing datato DCBS using standards for electronic data interchange
adopted by the International Association of Industrial Accident Boards and Commissions;

e Listing the data elements reportable to DCBS; testing procedures for EDI; phase-in dates for EDI and when
insurers and self-insured employers are subject; procedures for requesting deferral of EDI reporting;

Amendment to OAR 436-010, “Medical Services,” to remove obsolete medical utilization guideline:
* Regarding frequency of treatment in OAR 436-010-0230;

Amendmentsto OAR 436-030, “ Claim Closure and Reconsideration,” to eliminate conflicts between statute

and rules, streamline processing, delete obsolete rules, and reduce litigation, including:

» Restricting reconsideration of claim closure to issues raised by the parties plus requirements under ORS
656.268(1);

*  Requiring insurers to submit documents related to reconsideration of claim closure in chronological order;

*  Removing the limitation on attorney fees from OAR 436-030-0175(4);

» Deleting obsolete rules OAR 436-030-0440, 0450; 0460, 0550, and 0570; the relevant subject matter from these
rules has been addressed in other rulesin OAR 436-030 and 436-035 (since approximately 1988), but the rules
have remained in the Oregon Administrative Rules published by the Secretary of State;

Amendmentsto OAR 436-035, “ Disability Rating Standards,” to clarify or correct certain provisions, and to

provide for rating disability for a medical condition not currently addressed by the standards, including:

» Clarifying the definition of “direct medical sequeld’;

»  Correcting the description of impairment involving angulation or malalignment of the humerus,

»  Clarifying how to rate impairment for surgery involving one or more discs or vertebrae;

»  Eliminating provision that if avalue of impairment is determined for damage to the brain, no additional value
for speech or psychiatric impairment is allowed;
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*  Provide standards for rating impairment for vaginal prolapse;

Amendmentsto OAR 436-050, “Employer/Insurer Coverage Responsibility,” to clarify certain provisions and
ensur e appropriate oversight of worker leasing company licensing and practices, including:

»  Clarifying time frames and process for cancellation of self-insurance;

» Revising regulations affecting worker leasing companies, including:

Relevant definitions;

The application and license renewal process,

Reporting and record-keeping;

Grounds for disqualification, suspension of license, and revocation of license by the director;

Appeal rights for persons refused approval or renewal of aworker leasing license;

Reapplication following disqualification for, or revocation of, license;

Continuation of adisqualification, suspension, or revocation of aworker leasing license applicable to any
new worker leasing company created through the sale, transfer, or conveyance of ownership or of the
worker leasing company’s assets to another person or controlling person;

= Penalties under ORS 656.990;

Amendmentsto OAR 436-060, “ Claims Administration,” to eliminateinconsistenciesin DCBSrulesand

clarify or streamline certain provisions, including:

» Revising time frame for employers' first aid record-keeping (to be consistent with Oregon OSHA
requirements);

»  Reducing the documentation a worker must submit when appealing an insurer’ s refusal to reclassify aclaim;

» Clarifying conditions under which the insurer must notify health care providers when aworkers' compensation
claimisdenied or partially denied;

Amendmentsto OAR 436-105, “ Employer -at-Injury Program” (EAIP), to promoteincreased use of the EAIP

and therefore earlier return to work of injured workerswith their employersat injury, by streamlining

program administration, setting an appropriate fee payableto insurersfor administration of the program,

and expanding some incentives, including:

»  Providing that amedical release remainsin effect until another medical release isissued by the worker’s
medical service provider;

*  Providing that aworker is eligible for EAIP services while the claim is “deferred” (prior to acceptance or
denia);

»  Providing insurers greater discretion to determine appropriate EAIP worksite modifications and EAIP
purchases;

» Providing insurers greater discretion to determine what is appropriate training; eliminating the requirement that
EAIP purchases for training are limited to “accredited” or “licensed” training or courses;

* Increasing maximum reimbursable amount for EAIP purchases for tools and equipment;

* Allowing insurers to submit more than one reimbursement request per EAIP,

»  Stating the administrative fee payable to the insurer for its administration of EAIP services (formerly not
prescribed by rule);

Amendmentsto OAR 436-110, “ Preferred Worker Program” (PWP) to promote increased use of the PWP
and thereforefacilitatethereturn to work of injured workers and improve retur n-to-work outcomes (wages,
tenure, etc.), by streamlining program administration, creating new PWP incentives, and expanding some
existing incentives, including:

» Redefining and simplifying “date of hire” and “reimbursable wages’;

»  Shortening and simplifying the wording that must appear on notices to workers about potential PWP benefits;

* Issuing PWP identification cards with no expiration date - workers could offer the initial and any subsequent
employers three full years of premium exemption and claim cost reimbursement;

»  Eliminating the requirement that a modification of regular work be “substantial” in order for a worker to be
eligible for PWP benefits other than Worksite Modification;

*  Removing the restriction that Wage Subsidies may not be combined with subsidies from other sources, with the
exception of subsidies under OAR 436-120;

» Revising the name of “Obtained Employment Purchases’ to “Employment Purchases’;

» Allowing Employment Purchases while a worker is receiving vocational assistance under OAR 436-120;
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»  Allowing replacement of Employment Purchases;

*  Increasing the maximum expenditure for an Employment Purchase for tools and equipment;

*  Providing Employment Purchases needed to create a new worksite;

»  Creating a miscellaneous category of Employment Purchase that may be used to help a worker find, accept, or
retain employment;

» Allowing a second use of Wage Subsidy and a second use of each category of Employment Purchase for a
different job with the same employer (formerly two wage subsidies could not be used with the same employer);

»  Eliminating forms currently required for Worksite Modifications costing $2,500 or less;

»  Eliminating the general requirement for competitive bids for Worksite Modification;

Amendmentsto OAR 436-120, “Vocational Assistanceto Injured Workers,” to improve sufficiency of certain
notices, clarify time framesfor submitting information to DCBS, streamline return-to-work plan
development process, clarify or define certain provisions, and delete obsolete provisions, including:

»  Describing how the Workers' Compensation Division will determine the timeliness of any document that must
be sent to the division in vocational matters;

» Requiring that notices of eligibility for vocational assistance, training, or direct employment services explain the
rights of the worker to request a return-to-work plan conference;

*  Requiring that notice must be in writing when an insurer notifies aworker that an eligibility determinationis
postponed while awaiting information about permanent restrictions;

*  Requiring that if aninsurer ends aworker’s eligibility because lack of suitable employment is not due to the
limitations caused by the injury, the insurer must have obtained new information that did not exist or that the
insurer could not have discovered with reasonable effort at the time the insurer determined eligibility;

* Including among the reasons a worker would be ineligible for vocational assistance or for which eligibility
would end, that the worker is unavailable for vocational assistance due to short-term incarceration;

» Eliminating all time frames related to return-to-work plan development except that a plan must be approved
within 45 days (direct employment) or 90 days (training) under OAR 436-120-0500(1) & (2);

» Updating the vocational fee schedule (consistent with changes in state average weekly wage and Bulletin 124);

»  Eliminating the requirement that insurers request administrative approval for vocational services when the
insurer is entitled to claims cost reimbursement under OAR 436-110;

*  Repedling the rule: “Reimbursement of Vocational Assistance Costs for Pre-1986 Injuries’; and

»  Defining “show-cause hearing” for the purposes of OAR 436-120-0915(3).

Request for public comment: The Workers' Compensation Division requests public comment on whether other
options should be considered for achieving the rules substantive goals while reducing the negative economic impact
of the rules on business.

Address questions to:
Fred Bruyns, Rules Coordinator; phone 503-947-7717; fax 503-947-7581; e-mail fred.h.bruyns@state.or.us

Proposed rules are available on the Workers' Compensation Division’s Web site:
http://wed.oregon.gov/policy/rules/rules.html#proprules

or from WCD Publications, 503-947-7627 or fax 503-947-7630.

September 27, 2007 John L. Shilts 8-14-07
Last Day for Public Comment Authorized Signer and Date
John L. Shilts, Administrator, Workers' Compensation Division
Printed name

*The Oregon Bulletin is published on the 1st of each month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be
submitted to the Administrative Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the preceding month
unless this deadline falls on a Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00 pm on the preceding workday.

Distribution: WCD-ID, S0, S1, S2, S3, $4, S5, S6, S7, S8, S, U, AT, CE, EG, IA, LU, NM, CI, EC, MR, PW, RE, TT, VR, OH, DC, DO, GR, MD, ND, OT, PY



Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form.

Department of Consumer and Business Services,
Workers Compensation Division OAR CHAPTER 436

Agency and Division Administrative Rules Chapter Number

In the Matter of
The Amendment of OAR:

436-009, Oregon Medical Fee and Payment Rules
436-010, Medical Services

436-015, Managed Care Organizations

436-030, Claim Closure and Reconsideration
436-035, Disability Rating Standards

436-040, Workers with Disabilities Program
436-045, Reopened Claims Program

436-050, Employer/Insurer Coverage Responsibility
436-060, Claims Administration

436-105, Employer-at-Injury Program

436-110, Preferred Worker Program

436-120, Vocational Assistanceto Injured Workers
436-160, Electronic Data | nterchange

— N N

Rule Caption:
Proposed rules affecting workers' compensation insurance, claims processing, medical treatment, and return-to-
work assistance.

Statutory Authority: ORS 656.726(4)
Other Authority:

Statutes Implemented: ORS chapter 656, as amended by enrolled: Senate Bill (SB) 83 — Oregon Laws (OL) 2007,
ch. 70; SB 147 - OL 2007, ch. 86; SB 253 - OL 2007, ch. 491; SB 504 - OL 2007, ch. 505; SB 563 - OL 2007, ch.
423; SB 762 - OL 2007, ch. 518; House Bill (HB) 2218 - OL 270; HB 2756 - OL 2007, ch. 252; HB 2783 - OL
2007, ch. 656; HB 2943 - OL 2007, ch. 300

Need for the Rule(s): Chapter 436 must be amended to be consistent with the Workers' Compensation Law, as
amended by legislation passed by the 2007 Oregon Legislature. Some of that legislation required the director to
make rules to implement revised laws. The department is proposing additional changes to make the rules easier to
understand, to streamline regulations affecting stakeholders, and to expand return-to-work incentives for the
Employer-at-1njury Program and Preferred Worker Program.

Documents Relied Upon, and wherethey are available: “Issues’ documents as presented to advisory committees,
advisory committee meeting minutes; written advice from advisory committee members.

These records are available for public inspection in the Administrator’s Office, Workers' Compensation Division of
the Department of Consumer and Business Services, 350 Winter Street NE, Salem, Oregon 97301-3879, upon
request and between the hours of 8:00 am. and 5:00 p.m., Monday through Friday. Please call (503) 947-7717 to
request copies.

Fiscal and Economic I mpact, including Statement of Cost of Compliance: The following isalist of significant
estimated fiscal/economic impacts on persons and organizations affected by proposed rule amendments:

Amendmentsto implement changesin the Workers' Compensation Law

»  Senate Bill 504 restricts emergency room physicians' rights to be attending physicians and authorize temporary
disability benefits. Overall emergency-room treatment charges can be substantially higher than charges for
visits to primary care physicians. In addition, early referral to primary care physicians should improve insurers’
ability to keep track of authorization of temporary disability benefits and to promote return-to-work. The agency
estimates that these changes should result in a small reduction ininsurers claims costs.

»  Senate Bill 563 eliminates the requirement that managed care organizations (MCOs) send to the director copies
of all new or amended treatment standards, protocols, and guidelines for the director’ s review and approval. In
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the “ Statement of Need and Fiscal Impact” filed with the Secretary of State on 8/14/06, DCBS estimated
reporting costs for such reporting based on advice from MCOs. The low-high range of estimated reporting costs
was then $100 per year to $50,000 per year per MCO, potentially $400/year to $200,000/year for the four active
MCOs. The agency projects elimination of these reporting costs for MCOs.

» House Bill 2756 provides authority and limitations for several types of providers - chiropractors, naturopaths,
podiatrists, and physician assistants - when acting as attending physicians. Because we cannot project how
many injured workers will choose these providers as their attending physicians, we cannot now project the
fiscal impacts. However, DCBS will monitor the effects of HB 2756 to identify impacts over time.

» House Bill 2783 requiresinsurersto notify the employer of termination of a guaranty contract 45 daysin
advance instead of the 30 days currently required. In addition, HB 2783 allows for a shorter notice requirement
of only 10 daysif the termination is based on nonpayment of premium. The agency projects some reductionsin
costs for insurers, because they can shorten their liability under the 10-day notice provision. The agency
projects that these savings will be greater than any increased costs due to the 45-day notice provision, because
insurers can adjust notice proceduresin order to end liability, in most cases, by a date certain. The agency
projects asmall positive impact for employers subject to the 45-day notice, asit will give them more time to
shop for cost-effective workers compensation insurance coverage.

In addition to changesto implement changesin the Workers' Compensation Law:

Amendmentsto OAR 436, 009, “ Oregon M edical Fee and Payment Rules’ and OAR 436-160, “Electronic
Data Interchange” (EDI)

* Theagency projects that proposed rule changes will not have a significant fiscal impact on Oregon health care
providers, as providers aready send sufficient data to insurers on standard billing forms. The agency projects
some fiscal impacts for insurers and self-insured employers, smaller for those companies already using EDI in
other states and greater for Oregon-only reporters. The advisory committee did not express concerns about
implementation costs. However, the agency projects significant costs for some insurers and self-insured
employersin order to prepare for EDI, and aso projects that these costs will eventually be exceeded by savings
due to efficienciesinherent in electronic communication.

Amendmentsto OAR 436-035, “ Disability Rating Standards”

»  Theagency projects that eliminating provision that if a value of impairment is determined for damage to the
brain, no additional value for speech or psychiatric impairment is allowed, will have a positive economic impact
on affected workers and an equal increased cost to affected insurers. However, this combination of medical
conditionsis very rare and the impact is not expected to be significant overall.

Amendmentsto OAR 436-050, “ Employer/Insurer Coverage Responsibility”

* Theagency projects that proposed rules affecting worker leasing companies will add asmall cost to submit
additional information with the application for initia license or renewal of license.

»  Conversely, the purpose of these rule changesisto create alevel playing field for |easing companies by
preventing or removing unfair competition by companies that cannot or will not comply with worker leasing
laws and rules. Successfully preventing unfair competition would have a positive economic effect on leasing
companies that do comply with the laws and rules. Relative to taking no action, the agency projects a small
positive economic impact on worker |easing companies.

Amendmentsto OAR 436-105, “ Employer -at-Injury Program” (EAIP) and OAR 436-110, “ Preferred
Worker Program” (PWP)

»  Theagency projects that expanded benefits and administrative fees for the EAIP will cost the Workers' Benefit
Fund (maximum/annual):

= Reimbursement of EAIP costs before the claim is accepted or denied (if ultimately denied)....... $700,000.00
= Increased reimbursable amount for EAIP purchases for toolsand equipment...........ccocoveeveneenne $300,000.00
=  Proposed fee payable to insurers for administration of the EAIP..........cccoveeevevevivncnveceeeeeneens $480,000.00

Total .o $1,480,000.00
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»  Theagency projects that expanded benefits for the PWP will cost the Workers' Benefit Fund
(maximum/annual):

= Providing Employment Purchases needed to create a new WOrkSite..........coceoerenenenencnieeieeneene $100,000.00

=  Creating a miscellaneous category of Employment Purchase that may be used to help
aworker find, accept, or retain @MPIOYMENT .........cooiiiiiieee e $100,000.00
Total .o $200,000.00

»  Theagency projects that issuing PWP identification cards with no expiration date will increase use of premium
exemption and thus increase costs to the Workers' Benefit Fund. However, the impact would be very minor in
the near term and increase gradually over time. The agency does not have a basisto project how many workers
will use their cards for future employment, but will monitor this closely.

» Additional proposed changes that expand access to reemployment incentives will have lesser impacts on the
Workers Benefit Fund; however, the agency does not have a basis to project how extensively these incentives
will be used.

» All moneys paid out of the Workers' Benefit Fund would have a positive economic impact on Oregon
employers and insurers. In addition to the direct dollar transfer, by promoting early return to work, the proposed
rules may reduce claims costs. In addition, the proposed changes should positively affect injured workers by
promoting early return to work, which produces better long-term employment outcomes.

» TheWorkers Benefit Fund has adequate reserves to cover any increased costs resulting from proposed rule
changes.

Regarding: Additional proposed changes:

»  Theagency estimates that additional changes will not have any significant negative economic impacts on any
persons or businesses, including small businesses. Because a number of the proposed rule changes streamline
processes, the agency projects a small overall positive economic impact of proposed rule changes not otherwise
described.

How wer e small businessesinvolved in the development of thisrule?
Representatives from small businesses participated in the stakeholder advisory committees.

Cost of compliance effect on small businesses:

Estimated number of small businesses subject to the proposed rule;
One managed care organization. (Of the four managed care organizations certified and active in the Oregon
workers' compensation system, one managed care organization meets the definition of a small business under
ORS 183.310.)

I dentify the types of businesses and industries with small businesses subject to the proposed rule:
The proposed rule amendments will affect managed care organizations.

Describe the projected reporting, record-keeping and other administrative activitiesrequired for compliance
with the proposed rule, including costs of professional services:
Reporting: Proposed rule changes would require less reporting by managed care organizations, who will no
longer have to send to the director copies of al new or amended treatment standards, protocols, and guidelines
for the director’s review and approval.

Recor d-keeping: Proposed rule changes may substantially reduce record keeping by a managed care
organization only if organization keeps a running record of updated treatment standards, protocols, and
guidelines for the purpose of reporting the updates to the director.

Other administrative activities and costs of professional services: For managed care organizations that
contract with companies that specialize in provision of guidelines and protocols, there is the potential for
reduced professional services costs.
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Extent of economic impact: The agency projects a substantial reduction in reporting costs for MCOs.

I dentify equipment, supplies, labor and increased administration required for compliance with the proposed
rule:

Equipment: The proposed rule changes do not require the purchase of equipment to achieve compliance.
Supplies: The proposed rule changes do not require the purchase of suppliesto achieve compliance.
Labor: The proposed rule changes do not require increased labor costs to achieve compliance.

Administration: The proposed rule changes do not require increased administrative costs to achieve
compliance.

Extent of economic impact: No increased costs for these categories.

Administrative Rule Advisory Committee consulted:
Y es. Advisory committees met on 6/21/07, 7/10/07, 7/16/07, 7/17/07, 7/19/07, 7/20/07, 7/23/07, 7/26/07, 7/31/07

The agency asked the advisory committee for advice on the impact of the discussed changes on costs, including any
significant adverse impacts on small businesses.

John L. Shilts 8-14-07

Signature and Date

John L. Shilts, Administrator, Workers' Compensation Division
Printed name

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310. ARC 925-2005
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ORDER NO. 07-999
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed Rules CLAIMS ADMINISTRATION

EXHIBIT “A”
OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 060

436-060-0008 Administrative Review and Contested Cases

(1) Any party as defined by ORS 656.005, including an assigned claims agent as a
designated processing agent under ORS 656.054, aggrieved by an action taken under these rules
in which aworker’ s right to compensation or the amount thereof is directly in issue, may request
a hearing by the Hearings Division of the Workers' Compensation Board in accordance with
ORS chapter 656 and the Board' s Rules of Practice and Procedure for Contested Cases under the
Workers' Compensation Law except where otherwise provided in ORS chapter 656.

(2) Contested case hearings of Sanctions and Civil Penalties: Any party as described in
section (1) aggrieved by a proposed order or proposed assessment of civil penalty of the director
issued under ORS 656.254, 656.735, 656.745 or 656.750 may request a hearing by the Hearings
Division of the Workers' Compensation Board in accordance with ORS 656.740.

(a) The request for hearing must be sent in writing to the Administrator of the Workers
Compensation Division. No hearing will be granted unless the request specifies the grounds upon
which the person requesting the hearing contests the proposed order or assessment.

(b) The aggrieved person must file a hearing request with the Administrator of the
Workers' Compensation Division within 60 days after the mailing of the proposed order or
assessment. No hearing will be granted unless the request for hearing is mailed or delivered to
the administrator within 60 days of the mailing date of the proposed order or assessment.

(3) Hearings before an administrative law judge: Under ORS 656.704(2), any party that
disagrees with an action or order of the director under these rules, other than as described in
section (2), may reguest a hearing by filing a request for hearing as provided in OAR 436-001-
0019 within 30 days of the mailing date of the order or notice of action. OAR 436-001 applies to
the hearing.

(4) Administrative review by the director or designee: Any party aggrieved by an action
taken under these rules by another person except as described in sections (1) through (3) above
may request administrative review by the division on behalf of the director. The process for
administrative review of such matters will be as follows:

(a) The request for administrative review must be made in writing to the Administrator of
the Workers' Compensation Division within 90 days of the action. No administrative review will
be granted unless the request specifies the grounds upon which the action is contested and is
mailed or delivered to the administrator within 90 days of the contested action unless the director
or the director’ s designee determines that there was good cause for delay or that substantial
injustice may otherwise result.

(b) In the course of the review, the division may request or alow such input or
information from the parties deemed to be helpful.
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Stat. Auth: ORS 656.704, 656.726(4), and 656.745

Stat. Impltd: ORS 656.245, 656.260, 656.704, 656.726(4), and 656.740(1) (section 9, chapter 170, Oregon Laws
2003)

Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

436-060-0010 Reporting Requirements

(1) A subject employer must accept notice of aclaim for workers' compensation benefits
from an injured worker or the worker’ s representative. The employer must provide a copy of the
“Report of Job Injury or lliness,” Form 440-801 (Form 801) to the worker immediately upon
request; the form must be readily available for workers to report their injuries. Proper use of this
form satisfies ORS 656.265.

(2) A “First Medical Report,” Form 440-827 (Form 827), signed by the worker, is written
notice of an accident which may involve a compensable injury under ORS 656.265. The signed
Form 827 shall start the claim process, but shall not relieve the worker or employer of the
responsibility of filing a Form 801. If aworker reports aclaim electronically, the insurer may
require the worker to sign amedical release form, so the insurer can obtain medical records,
under OAR 436-010-0240, necessary to process the claim.

(3) Employers, except self-insured employers, must report the claim to their insurers no
later than five days after notice or knowledge of any claim or accident which may result ina
compensableinjury. The employer’ s knowledge date is the earliest of the date the employer (any
supervisor or manager) first knew of aclaim, or of when the employer has enough facts to
reasonably conclude that workers' compensation liability is apossibility. The report must
provide the information requested on the Form 801, and include, but not be limited to, the
worker’s name, address, and social security number, the employer’ s legal name and address, and
the data specified by ORS 656.262 and 656.265.

(4) For the purpose of this section, “first aid” means any treatment provided by a person
who does not require alicense in order to provide the service. If an injured worker requires only
first aid, no notice need be given the insurer, unless the worker choosesto fileaclam. If a
worker signs a Form 801, the claim must be reported to the insurer. If the person must be
licensed to legally provide the treatment or if abill for the service will result, notice must be
given to the insurer. When the worker requires only first aid and chooses not to file aclaim, the
employer must maintain records showing the name of the worker, the date, nature of the injury
and first aid provided for ene five years. These records shall be open to inspection by the
director, or any party or its representative. If an employer subsequently learns that such an injury
has resulted in medical services, disability or death, the date of that knowledge will be
considered as the date on which the employer received notice or knowledge of the claim for the
purposes of processing under ORS 656.262.

(5) Thedirector may assess acivil penalty against an employer delinquent in reporting
clamsto itsinsurer in excess of ten percent of the employer’ s total claims during any quarter.

(6) An employer intentionally or repeatedly paying compensation in lieu of reporting to
itsinsurer claims or accidents which may result in a compensable injury claim may be assessed a
civil penalty by the director.
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(7) Theinsurer must process and file claims and reports required by the director in
compliance with ORS chapter 656, WCD administrative rules, and WCD bulletins. Such filings
shall not be made by computer-printed forms, facsimile transmission (FAX), electronic data
interchange (EDI), or other electronic means, unless specifically authorized by the director.

(8) When aclam isreceived and the insurer does not provide insurance coverage for the
worker’s employer on the date of injury, the insurer may check for other coverage or forward it
to the director. The insurer must do one or the other within three days of determining they did
not provide coverage on the date of injury. If theinsurer checks for coverage and coverage
exists, the insurer must send the claim to the correct insurer within the same three day period. If
the insurer checks for coverage and coverage cannot be found, the insurer must forward the
claim to the director within the same three day period.

(9) Theinsurer or self-insured employer and third party administrator, if any, must be
identified on all insurer generated workers' compensation forms, including insurer name, third
party administrator name (if applicable), address, and phone number of the location responsible
for processing the claim.

(10) Theinsurer must file al disabling claims with the director within 14 days of the
insurer’ sinitial decision either to accept or deny the claim. To meet thisfiling requirement, the
Insurer’s Report, Form 440-1502 (Form 1502) accompanied by the Form 801, or its electronic
equivalent, isto be submitted to the director. However, when the Form 801 is not available
within atime frame that would alow atimely filing, a Form 1502, accompanied by a signed
Form 827 when available, will satisfy the initial reporting requirement. If the Form 801 is not
submitted at the time of theinitia filing of the claim, the Form 801 must be submitted within 30
days from thefiling of the Form 1502. A Form 801 prepared by the insurer in place of obtaining
the form from the employer/worker does not satisfy the filing requirement of the Form 801,
unless the employer/worker cannot be located, or the form cannot be obtained from the
employer/worker due to lack of cooperation, or the form is computer-printed based upon
information obtained from the employer and worker. The insurer must submit copies of al
acceptance or denia notices not previously submitted to the director with the Form 1502. Form
1502 is used to report claim status and activity to the director.

(11) When submitting an initial compensability decision Form 1502, the insurer must
report:
(a) The status of the claim;

(b) Reason for filing;
(c) Whether first payment of compensation was timely, if applicable;
(d) Whether the claim was accepted or denied timely; and

(e) Any Managed Care Organization (MCO) enrollment, and the date of enrollment, if
applicable.

(12) Theinsurer must file an additional Form 1502 with the director within 14 days of:
(a) The date of any reopening of the claim;
(b) Changes in the acceptance or disability status;
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(c) Any litigation order or insurer’s decision that causes reopening of the claim or
changes the acceptance or disability status;

(d) MCO enrollment that occurs after the initial Form 1502 has been filed;

(e) Theinsurer’s knowledge that a previous Form 1502 contained erroneous information;
or

(f) The date of any denial.

(13) A nondisabling claim must only be reported to the director if it is denied, in part or
whole. It must be reported to the director within 14 days of the date of denial. A nondisabling
claim which becomes disabling must be reported to the director within 14 days of the date of the
status change.

(14) If theinsurer voluntarily reopens aqualified claim under ORS 656.278, it must filea
Form 3501 with the director within 14 days of the date the insurer reopens the claim.

(15) The insurer must report anew medica condition reopening on the Form 1502 if the
claim cannot be closed within 14 days of the first to occur: acceptance of the new condition, or
the insurer’ s knowledge that interim temporary disability compensation is due and payable.

(16) New condition claims that are ready to be closed within 14 days must be reported on
the “Insurer Notice of Closure Summary,” Form 440-1503 (Form 1503) at the time the insurer
closes the claim. The Form 1503 must be accompanied by the “Modified Notice of Acceptance”
and “Updated Notice of Acceptance at Closure” letter.

(17) If, after receiving a claim from aworker or from someone other than the worker on
the worker’ s behalf, the insurer receives written communication from the worker stating the
worker never intended to file a claim and wants the claim “withdrawn,” the insurer must submit
a Form 1502 with a copy of the worker’s communication to the director, if the claim had
previously been reported.

(18) The director may issue acivil penalty against any insurer delinquent in reporting or
in submitting Forms 801, 1502, 1503 or 1644 with alate or error ratio in excess of twenty
percent during any quarter. For the purposes of this section, a claim or form shall be deemed to
have been reported or submitted timely according to the provisions of ORS 656.726(4).

(29) Insurers must make an annual report to the director reporting attorney fees, attorney
salaries, and all other costs of legal services paid under ORS chapter 656. The report must be
submitted on forms furnished by the director for that purpose. Reports for each calendar year
must be filed not later than March 1 of the following year.

(20) If aninsurer elects to process and pay supplemental disability benefits, under ORS
656.210(5)(a), the insurer does not need to inform the director of their election. The insurer must
regquest reimbursement, under OAR 436-060-0500, by filing Form 3504 “ Supplemental
Disability Benefits Quarterly Reimbursement Request” with the director for any quarter during
which they processed and paid supplemental disability benefits. If an insurer elects not to process
and pay supplemental disability benefits, the insurer must submit Form 3530, “ Supplemental
Disability Election Notification,” to the director. The election remainsin effect for all
supplemental disability claims the insurer receives until the insurer changes its election. The
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election is made by the insurer and appliesto all third party administrators an insurer may use for
processing claims.

(21) Aninsurer may change its el ection made under section (20):
(&) Annually and
(b) Once after the division completesitsfirst audit of supplemental disability payments

made by the insurer.

Stat. Auth: ORS 656.262, 656.264, 656.265(6), 656.704, 656.726(4) and 656.745
Stat. Impltd: ORS 656.210, 656.262, 656.264, 656.265, 656.704, 656.726(4), and section 3 (5)(a), chapter 865, Oregon Laws 2001
Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

436-060-0015 Required Notice And Information

(1) When an injured worker’ s attorney has given written notice of representation, prior or
simultaneous written notice must be given to the worker’ s attorney under ORS 656.331.:

(8) When the director or insurer requests the worker to submit to a medical examination;

(b) When the insurer contacts the worker regarding any matter which may result in
denial, reduction or termination of the worker’s benefits; or

(c) When the insurer contacts the worker regarding any matter relating to disposition of a
claim under ORS 656.236.

(2) Thedirector shall assess acivil penalty against an insurer who intentionally or
repeatedly fails to give notice as required under section (1) of thisrule.

(3) Theinsurer or the third party administrator must provide the pamphlet, “What
Happensif I’'m Hurt on the Job?,” Form 440-1138 (Form 1138), to every injured worker who has
adisabling claim with the first time-loss check or earliest written correspondence. For
nondisabling claims, the information page, “Ynderstanding-workers—compensation-clatms™ “ A
Guidefor WorkersHurt on the Job,” Form 440-3283 (Form 3283) may be provided in lieu of
Form 1138, unless the worker specifically requests Form 1138.

(4) Theinsurer must provide Form 3283 to their insured employers for distribution to
workers at the time aworker completes a Form 801, for all clamsfiled.

(5) Theinsurer must provide the “Notice to Worker,” Form 440-3058 (Form 3058) or its
equivalent to the worker with theinitial notice of acceptance on the claim under OAR 436-060-
0140(6). For the purpose of this rule, an equivalent to the Form 3058 must include all of the
statutory and rule requirements.

(6) Additional notices the insurer must send to aworker are contained in OAR 436-060-
0018, 436-060-0030, 436-060-0035, 436-060-0095, 436-060-0105, 436-060-0135, 436-060-
0140, and 436-060-0180.

(7) When an insurer changes claims processing locations, third party administrators, or
self-administration, the insurer must provide at least 10 days prior notice to workers with open or
active claims, their attorneys, and attending physicians. The notice must provide the name of a
contact person, telephone number, and mailing address of the new claim processor.
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(8) Theinsurer must provide the worker an explanation of any change in the wage used
that differs from what was initially reported in writing to the insurer. Prior to claim closure on a
disabling claim, the insurer must send the worker a notice documenting the wage upon which
benefits were based and work disability, if applicable, will be determined when the claimis
closed. The notice must also explain how the worker can appeal the insurer’ s wage calculation if
the worker disagrees with the wage. The insurer shall resolve disputes regarding wage
calculations under OAR 436-060-0025(4).

Stat. Auth: ORS 656.331, 656.704, 656.726(4), and 656.745
Stat. Impltd: ORS 656.331, 656.704, and 656.726(4)
Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

436-060-0018 Nondisabling/Disabling Reclassification

(1) When the insurer changes the classification of an accepted claim, the insurer must
submit an “Insurer’s Report,” Form 440-1502 to the director, indicating a change in status within
14 days from the date of the new classification. A notice of change of classification must be
communicated by issuing a Modified Notice of Acceptance. This notice must include an
explanation of the change in status and must be sent to the director, the worker, and the worker’s
attorney if the worker is represented. If the claim qualifies for closure, the insurer must close the
claim under ORS 656.268(5).

(2) Theinsurer must reclassify a nondisabling claim to disabling within 14 days of
receiving information that any condition already accepted meets the disabling criteriain thisrule.
A claimisdisabling if any of the following criteria apply:

(a) Temporary disability is due and payable; or

(b) The worker is medically stationary within one year of the date of injury and the
worker will be entitled to an award of permanent disability; or

(c) The worker is not medically stationary, but there is a reasonabl e expectation that the
worker will be entitled to an award of permanent disability when the worker does become
medically stationary.

(3) Under ORS 656.262 (6)(b)(F) and (7)(a) the insurer must issue a Modified Notice of
Acceptance and change the classification from nondisabling to disabling upon acceptance of a
new or omitted condition that meets the disabling criteriain thisrule.

(4) If aclaim has been classified as nondisabling for less than one year after the date of
acceptance and the worker believes the claim was or has become disabling, the worker may
request reclassification by submitting awritten request for review of the classification status to
the insurer under ORS 656.277.

(5) Within 14 days of the worker’ s request, the insurer must review the claim and,
(@) If the classification is changed to disabling, provide notice under thisrule; or

(b) If the insurer believes evidence supports denying the worker’ s request to reclassify
the claim, the insurer must send a Notice of Refusal to Reclassify to the worker and the worker’s
attorney, if the worker is represented. The notice must include the following statement, in bold
print:
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“If you disagree with this Notice of Refusal to Reclassify, you must appeal by
contacting the Workers' Compensation Division within sixty (60) days of the
mailing of thisnotice or you will lose your right to appeal. The address and
telephone number of the Workers Compensation Division are: [INSURER:
Insert current address and telephone number of the Workers Compensation
Division, Appellate Review Unit, here].”

(6) A worker dissatisfied with the decision in the Notice of Refusal to Reclassify may
appeal to the director. Such appeal must be made no later than the 60th day after the Noticeis
mailed. The appea must include -be-aceompanied-by a copy of theinsurer’s Notice of Refusal

to Reclassify.:

(7) For clams that are reclassified from nondisabling to disabling within one year from
the date of acceptance, the aggravation rights begin with the first valid closure of the claim.

(8) For clams that are not reclassified from nondisabling to disabling within one year
from the date of acceptance, the aggravation rights continue to run from the date of injury.

(9) When aclaim has been classified as nondisabling for at least one year after the date of
acceptance, aworker who believes the claim was or has become disabling may submit aclaim
for aggravation according to the provisions of ORS 656.273.

(10) Failure of theinsurer or self-insured employer to respond timely to a request for
reclassification may result in penalties under OAR 436-060-0200.

(11) Notwithstanding (12), once a claim has been accepted and classified as disabling for
more than one year from date of acceptance, all aspects of the claim are classified as disabling
and remain disabling. Any additional conditions or aggravations subsequently accepted must be
processed according to provisions governing disabling claims, including closure under ORS
656.268.

(12) If aclaim has been classified as disabling and the insurer determines the criteriafor a
disabling claim were never satisfied, the insurer may reclassify the claim to nondisabling. The
insurer must notify the worker and the worker’ s representative, if applicable, by issuing a
Modified Notice of Acceptance.

(a) The Modified Notice of Acceptance must advise the worker that he or she has 60 days
from the date of the notice to appeal the decision.

(b) Appeals of such reclassification decisions are made to the Appellate Review Unit for
issuance of a Director’s Review order.

(13) The worker’s appeal must be in writing. The worker may use the form specified by
the director for requesting review of the insurer’s claim classification decision.

(14) The worker’ s appeal under section (6) or (12) must be copied to the insurer.
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(15) A worker need not be represented by an attorney to appeal the insurer’s
classification decision.

(16) The director will acknowledge receipt of the request in writing to the injured worker,
the worker’ s attorney, if any, and the insurer, and initiate the review.

(17) Within 14 days of the director’ s acknowledgement, the insurer must provide the
director and all other parties with the complete medical record and al officia actions and notices
on the claim. Theinsurer may be subject to penalties under OAR 436-060-0200 for failure to
provide claim documents in atimely manner.

(18) Within the same 14 days, the worker may submit any additional evidence for the
director to consider. Copies must be provided to all other parties at the same time.

(19) After receiving and reviewing the required documents, the director will issue a
Director’s Review order.

(20) The worker and the insurer have 30 days from the mailing date of the Director’s
Review order to appeal the director’s decision to the Hearings Division of the Workers
Compensation Board.

(21) The director may reconsider, abate, or withdraw any Director’s Review order before
the order becomes final by operation of law.

Stat. Auth.: ORS 656.268, ORS 656.726, 1995 OR Laws Chapter 332, and 1999 OR Laws Chapter 313

Stats. Implemented: ORS 656.210, ORS 656.212, ORS 656.214, ORS 656.262, ORS 656.268, ORS 656. 273, ORS 656.277, ORS
656.745, ORS 656.726, 1995 OR Laws Chapter 332, 1999 OR Laws Chapter 313, and chapter 350, Oregon
Laws 2001

Hist: Amended 10/26/04 as WCD Admin. Order 04-064, eff. 1/1/05

436-060-0055 Payment of Medical Serviceson Nondisabling Claims; Employer /I nsurer
Responsibility

Under ORS 656.262(5) the Director will establish the maximum reimbursable
amount for medical services. The maximum reimbursable amount will be published
annually bv BuIIetm No 345 tThe costs of medlcal serwcesfor nondlseblmg claums—m

elakm—tepdateeef—w&upy—enepaﬁte&lanuapy—l—zege must flrst be paud by the msurer Then th

insurer may be reimbursed by the employer if the employer so chooses. Such choice does not
relieve the employers of their claim reporting requirements or the insurers of their responsibility
to determine entitlement to benefits and process the claims accurately and timely. Also, when
paid by the employer, such costs cannot in any way be used to affect the employer’ s experience
rating modification or otherwise be charged against the employer. To enable the director to
ensure these conditions are met, insurers and employers must comply with the following process
and procedures:

(1) Notwithstanding the choice made by the employer under section (2) of thisrule, the
employer and insurer must process the nondisabling claims in accordance with all statutes and
rules governing claims processing. The employer, however, may reimburse the medical service
costs paid by the insurer if the employer has chosen to make such payments. The method and
manner of reimbursement by the employer shall be as prescribed in section (3) of thisrule. In no
case, however, shall the employer have less than 30 days to reimburse the insurer.
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(2) Prior to the commencement of each policy year, the insurer must send a notice to the
insured or prospective insured, advising of the employer’s right to reimburse medical service
costs up to the maximum amount established bv the dlrector $599per—etatm—fer—dateeef

2996 on accepted nond| sablmg clalms The notlce must adwsethe empl oyer

(a) Of the procedure for making such payments as outlined in section (3) of thisrule;

(b) Of the general impact on the employer if the employer chooses to make such
payments;

(c) That the employer is choosing not to participate if the employer does not respond in
writing within 30 days of receipt of the insurer’s notice;

(d) That the employer’ s written election to participate in the reimbursement program
remains in effect, without further notice from the insurer, until the employer advises otherwisein
writing or is no longer insured by the insurer; and

(e) That the employer may participate later in the policy period upon written request to
the insurer, however, the earliest reimbursement period shall be the first completed period,
established under subsection (3)(a) of thisrule, following receipt of the employer’ s request.

(3) If the employer wishes to make such reimbursement, and so advisesthe insurer in
writing, the procedure for reimbursement shall be:

(a) Within 30 days following each three month period after policy inception or a period
mutually agreed upon by the employer and insurer, the insurer must provide the employer with a
list of al accepted nondisabling claims for which payments were made during that period and the
respective cost of each claim.

(b) The employer, no later than 30 days after receipt of the list, must identify those claims
and the dollar amount the employer wishes to pay for that period and reimburse the insurer
accordingly.

(c) Failure by the employer to reimburse the insurer within the 30 days allowed by
subsection (3)(b) of thisrule shall be deemed notice to the insurer that the employer does not
wish to make a reimbursement for that period.

(d) Notwithstanding subsection (3)(b) of thisrule, the employer and insurer may, by
written agreement, establish aperiod in excess of thirty (30) days for the employer to reimburse
the insurer.

(e) Theinsurer shall continue to bill the employer for any payments made on the clams
within 27 months of the inception of the policy period. Any further billing and reimbursement
will be made only by mutual agreement between the employer and the insurer.

(4) Insurers must maintain records of amounts reimbursed by employers for medical
services on nondisabling claims. Insurers, however, shall not modify an employer’ s experience
rating or otherwise make charges against the employer for any medical services reimbursed by
the employer. For employers on retrospective rated plans, medical costs paid by the employer on
nondisabling claims must be included in the retrospective premium calculation, but the amount
paid by the employer shall be applied as credits against the resulting retrospective premium.
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(5) If aclaim changes from a nondisabling to a disabling claim and the insurer has
recovered reimbursement from the employer for medical costs billed by the insurer prior to the
change, the insurer shall exclude those amounts reimbursed from any experience rating, or other
individual or group rating plans of the employer. If the employer ison aretrospective rated plan,
premium calculation shall be as provided in section (4) of thisrule.

(6) Insurers who do not comply with the requirements of thisrule or in any way prohibit
an employer from reimbursing the insurer under section (3) of thisrule, shall be subject to a
penalty as provided by OAR 436-060-0200(7).

(7) Self-insured employers must maintain records of all amounts paid for medical
services on nondisabling claims in accordance with OAR 436-050-0220. When reporting loss
datafor experience rating, the self-insured may exclude costs for medical services paid on
nondisabling claumsm amounts not to exceed the maximum amount establlshed by the
dlrector b

Stat. Auth: ORS 656.262(5), 656,704, 656.726(4), and 656.745
Stat. Impltd: ORS 656.262(5), 656.704, and 656.726(4)
Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

436-060-0060 Lump Sum Payment of Permanent Partial Disability Awards

(1) Under ORS 656.230, in all cases where an award for permanent partial disability does
not exceed $6,000, the insurer must pay all of the award to the worker in alump sum. When the
award for permanent partial disability exceeds $6,000, the insurer er-director may approve an
application ef from the worker or worker’srepresentative for lump sum payment of all or
part of theaward. Theinsurer may deny the request for Iump sum pavment if any of the
followmq apply: w by : M A ALaiy

(a) Theworker has not waived theright to appeal the adeguacy of the award:;

(b) The award has not become final by operation of law:

(c) The payment of compensation has been stayed pending arequest for hearing or
review under ORS 656.313; or

(d) Theworker isenrolled and actively engaged in training according to therules
adopted pursuant to ORS 656.340 and 656.726. For dates of injury prior to January 1,
2005, theinsurer may not approve arequest for lump sum payment of unscheduled
permanent disability. For dates of injury on or after January 1, 2005, the insurer may not
approve arequest for lump sum payment of work disability when the worker:

(A) Has been found dligible for a vocational training program and will start the
program within 30 days of the date of the decision on the lump sum request;

(B) Isactively enrolled and engaged in a vocational training program under OAR
436-120; or

(C) Hastemporarily withdrawn from such a program.
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(2) When an insurer receives arequest for alump sum application from the worker or the
worker’ s representative, the insurer must send the lump sum application form to the requestor
within ten business days.

(3) For the purpose of thisrule, each opening of the claim is considered a separate claim
and any subsequent permanent partial disability award from a claim reopening is a new and
separate award. Additional award of permanent partial disability obtained through the appeal
processis considered part of the total cumulative award for the open period of that claim.

(4) If the insurer agrees with the worker’ s request for lump sum payment of a permanent
partial disability award in excess of $6,000, they must make the lump sum payment within 14
days of receipt of the signed application.

(5) If the insurer disagrees with the worker’ s request for lump sum payment of a
permanent partia disability award in excess of $6,000, the insurer must respond to the

reguestor within 14 days of receiving the requ&et explammqthereason for denying the
Iump sum requ&ct S i A
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1) (6) A lump sum payment ordered in alitigation order or which isapart of aClaim
Disposition Agreement under ORS 656.236 does not require further approval by the insurer er
he divigion,

42 (7) When apartial payment is approved by the insurer erthedivision, it shall bein
addition to the regularly scheduled monthly payment. The remaining balance shall be paid under
ORS 656.216. Denial or partial approva of an-appHeation areguest does not prevent another
apphieation reguest by the worker for alump sum payment of all or part of any remainder of the
award, provided additiona information is submitted.

Stat. Auth: ORS 656.704 and 656.726(4)
Stat. Impltd: ORS 656.230, 656.704, and 656.726(4)
Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

436-060-0140  Acceptance or Denial of a Claim

(1) Theinsurer isrequired to conduct a“reasonable”’ investigation based on al available
information in ascertaining whether to deny aclaim. A reasonable investigation is whatever steps
areasonably prudent person with knowledge of the legal standards for determining
compensability would take in a good faith effort to ascertain the facts underlying a claim, giving
due consideration to the cost of the investigation and the likely value of the claim.

(2) In determining whether an investigation is reasonable, the director will only look at
information contained in the insurer’s claim record at the time of denial. The insurer may not
rely on any fact not documented in the claim record at the time of denial to establish that an
investigation was reasonable.

(3) Theinsurer must give the claimant written notice of acceptance or denial of aclaim
within:

(a) 90 days after the employer’ s notice or knowledge of an initial claim or the insurer’s
receipt of aform 827 signed by the worker or the worker’ s representative and the worker’s
attending physician indicating an aggravation claim or written notice of a new medical condition
claim for claims with adate of injury prior to January 1, 2002; or

(b) 60 days after the employer’ s notice or knowledge of aninitial claim or theinsurer’s
receipt of aform 827 signed by the worker or the worker’ s representative and the worker’s
attending physician indicating an aggravation claim or written notice of a new medical or
omitted condition claim for claims with a date of injury on or after January 1, 2002; or

(c) 90 days after the employer’ s notice or knowledge of the claim if the worker
challenges the location of an independent medical examination under OAR 436-010-0265 and
the challenge is upheld, regardless of the date of injury.

(4) Thedirector may assess a penalty against any insurer delinquent in accepting or
denying a claim beyond the days required in (3) in excess of 10 percent of their total volume of
reported disabling claims during any quarter.
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(5) A notice of acceptance must comply with ORS 656.262(6)(b) and the rules of Practice
and Procedure for Contested Cases under the Workers Compensation Law, OAR chapter 438. It
must include a current mailing date, be addressed to the worker, be copied to the worker’s
representative, if any, and the worker’ s attending physician, and specify to the worker:

() What conditions are compensable;
(b) Whether the claim is disabling or nondisabling;

(c) Of the Expedited Claim Service, of hearing and aggravation rights concerning
nondisabling injuries including the right to object to adecision that the injury is nondisabling by
requesting the insurer review the status;

(d) Of the employment reinstatement rights and responsibilities under ORS chapter
659A;

(e) Of assistance available to employers from the Reemployment Assistance Program
under ORS 656.622;

(f) That expenses personally paid for claim related expenses up to a maximum
established rate must be reimbursed by the insurer when requested in writing and accompanied
by sales dlips, receipts, or other reasonable written support, for meals, lodging, transportation,
prescriptions and other related expenses,

(9) That if the worker believes a condition has been incorrectly omitted from the notice of
acceptance, or the notice is otherwise deficient, the worker must first communicate the objection
to the insurer in writing specifying either that the worker believes the condition has been
incorrectly omitted or why the worker feels the notice is otherwise deficient; and

(h) That if the worker wants the insurer to accept a claim for a new medical condition, the
worker must put the request in writing, clearly identify the condition as a new medical condition,
and request formal written acceptance of the condition.

(6) On fatal claims, the notice must be addressed “to the estate of” the worker and the
requirementsin (5)(a) through (h) shall not be included.

(7) Thefirst acceptance issued on the claim must contain the title “Initial Notice of
Acceptance’ near the top of the notice. Any notice of acceptance must contain all accepted
conditions at the time of the notice. When an insurer closes aclaim, it must issue an “Updated
Notice of Acceptance at Closure” under OAR 436-030-0015. Additionally, when reopening a
claim, the notice of acceptance must specify the condition(s) for which the claim is being
reopened. Under ORS 656.262(6)(b)(F) the insurer must modify acceptance from timeto time as
medical or other information changes. An insurer must issue a“Modified Notice of Acceptance”
(MNOA) when they:

(a) Accept anew or omitted condition: on a nondisabling claim, while adisabling clam
is open or after claim closure;

(b) Accept an aggravation claim;
(c) Change the disabling status of the claim; or
(d) Amend a notice of acceptance, including correcting a clerical error.
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(8) Notwithstanding OAR 436-060-0140(7)(d), to correct an omission or error in an
“Updated Notice of Acceptance at Closure” (UNOA), under OAR 436-030-0015(1)(e), the
insurer must add the word “ Corrected” to the UNOA.

(9) When an insurer accepts a new or omitted condition on a closed claim, the insurer
must reopen the claim and process it to closure under ORS 656.262 and 656.267.

(20) A notice of denial must comply with the rules of Practice and Procedure for
Contested Cases under the Workers' Compensation Law, OAR chapter 438, and must:

(a) Specify the factual and legal reasons for the denial, including the worker’ s right to
request aWorker Requested Medical Examination and a specific statement indicating if the
denial was based in whole or part on an independent medical examination, under ORS 656.325,
and one of the following statements, as appropriate:

(A) “Your attending physician agreed with the independent medical examination report”;
or

(B) “Your attending physician did not agree with the independent medical examination
report”; or

(C) “Your attending physician has not commented on the independent medical
examination report”; and

(b) Inform the worker of the Expedited Claim Service and of the worker’sright to a
hearing under ORS 656.283.

(c) If thedenia isunder ORS 656.262(14), it must inform the worker that a hearing may
occur sooner if the worker requests an expedited hearing under ORS 656.291.

(d) If paragraph (10)(a)(B) above applies, the denial notice must aso include the
division's Web site address and toll free Infoline number for the worker’s usein obtaining a
brochure about the Worker Requested Medical Examination.

(11) Theinsurer must send notice of the denial to each provider of medical services and
health insurance when compensability of any portion of aclaim for medical servicesis denied
when any of thefollowing applies:

(a) at-thesametimetT he denial is sent to the worker;

(b) Within 14 days of receipt of H-thetnsurerreceives any billings from medical

providers not previously notified of the denial. after-clatm-dental-they-must-send-a-copy-of- the

denial-to-the-medicaproviderand T he notice must advise the medical provider of the status of
the deniadl; or

(c) Within 60 days of the compensability date when When compensability of the claim
has been f|naI ly determi ned or When d| sposition of the claim has been made—the+nsurer—must

dl—SpGSI—t—I—GFIT The not|f| catl on must |ncI ude the reﬁults of the proc&dl ngs under ORS 656.236 or
656.289(4) and the amount of any settlement.

(12) The insurer must pay compensation due under ORS 656.262 and 656.273 until the
claim is denied, except where there is an issue concerning the timely filing of a notice of accident
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as provided in ORS 656.265(4). The employer may elect to pay compensation under this section
in lieu of the insurer doing so. The insurer must report to the division payments of compensation
made by the employer asif the insurer had made the payment.

(13) Compensation payable to aworker or the worker’s beneficiarieswhileaclamis
pending acceptance or denial does not include the costs of medical benefits or burial.

Stat. Auth: ORS 656.704 and 656.726(4)
Stat. Impltd: ORS 656.262(6), 656.704, 656.726(4), and sections 7 (6)(a) and 13 (1)(b), chapter 865, Oregon Laws 2001
Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

436-060-0147  Worker Requested Medical Examination

(1) Thedirector shall determine the worker’s eligibility for a Worker Requested Medical
Examination (Exam) under ORS 656.325(1). The worker is eligible for an exam if the worker
has made atimely request for aWorkers Compensation Board hearing on a denial of
compensability as required by ORS 656.319(1)(a); and the denia was based on one or more
Independent Medical Examination reports with which the attending physician or authorized
nurse practitioner disagreed.

(2) The worker must submit a request for the exam to the director. A copy of the request
must be sent simultaneously to the insurer or self-insured employer. The request must include:

(a) The name, address, and claim identifying information of the injured worker;

(b) A list of physicians, including name(s) and address(es), who have previously provided
medical services to the worker on this claim or who have previously provided medical services
to the worker related to the claimed condition(s);

(c) The date the worker requested a hearing and a copy of the hearing request;
(d) A copy of theinsurer’s denial letter; and

(e) Document(s) that demonstrate that the attending physician or authorized nurse
practitioner did not concur with the independent medical examination report(s).

(3) Theinsurer must, upon written notice from the worker, mail to the director no later
than the 14" day following the insurer’ s receipt of the worker's request, the names and addresses
of al physicians or nurse practitioners who have:

(a) Acted as attending physician or authorized nurse practitioner;
(b) Provided medical consultations and/or treatment to the worker;
(c) Examined the worker at an independent medical examination; or

(d) Reviewed the worker’s medical records on this claim. For the purpose of thisrule,
“Attending Physician” and “ Independent Medical Examination” have the meanings defined in
OAR 436-010-0005 and 436-010-0265(1), respectively.

(4) Failureto provide the required documentation described in section {4} (3) in atimely
manner will subject the insurer to civil penalties under OAR 436-060-0200.

(5) The director will notify all partiesin writing of the physician selected, or will provide
the worker or the worker’ s representative alist of appropriate physicians.
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(6) If the director provides alist of physicians, the following applies:

(a) The worker’s or the worker’ s representative’ s response must be in writing, signed,
and received by the director within ten business days of providing thelist.

(b) The worker or the worker’ s representative may eliminate the name of one physician
from thelist.

(c) If the worker or the worker’ s representative does not respond as provided in this
section, the director will select aphysician.

(d) The director will notify the partiesin writing of the physician selected.

(7) The worker and/or the worker’s legal representative shall schedule the exam with the
selected physician and notify the insurer and the Workers' Compensation Board of the scheduled
exam date within 14 days of the notification date in (6) of thisrule. An unrepresented worker
may consult with the Injured Worker Ombudsman for assistance.

(8) Theinsurer must send the physician the worker’ s complete medical record on this
claim and the origina questions asked of the independent medical examination(s) physician(s)
no later than 14 days prior to the date of the scheduled exam.

(9) The worker or the worker’ s representative shall communicate questions related to the
compensability denial in writing to be answered by the physician at the exam to the physician at
least 14 days prior to the scheduled date of the exam. An unrepresented worker may consult with
the Injured Worker Ombudsman for assistance.

(10) Upon completion of the exam the physician must address the origina independent
medical examination(s) questions and the questions from the worker or the worker’s
representative under section (9) of this rule and send the report to the worker’s legal
representative, if any, or the worker, and the insurer within 5 working days.

(11) Theinsurer must pay the physician selected under this rule in accordance with OAR
436-009. Delivery of medical servicesto injured workers shall be in accordance with OAR 436-
010.

(12) If the worker failsto attend the scheduled Worker Requested Medical Exam, the
insurer must pay the physician for the missed examination. The insurer is not required to pay for
another examination unless the worker did not attend the missed examination for reasons beyond
the worker’ s reasonabl e control.

(13) Theinsurer must reimburse the worker for all necessary related services under ORS
656.325(1).

Stat. Auth: ORS 656.704, 656.726(4), and section 13 (1)(b),chapter 865, Oregon Laws 2001
Stat. Impltd: ORS 656.325(1), 656.704, and 656.726(4)
Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

436-060-0150  Timely Payment of Compensation

(1) Benefits are deemed paid when addressed to the last known address of the worker or
beneficiary and deposited in the U.S. Mail or deposited in the worker’ s or beneficiary’ s account
by approved el ectronic equivalent. Payments falling due on aweekend or legal holiday under
ORS 187.010 and 187.020 may be paid on the last working day prior to or the first working day
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following the weekend or legal holiday. Subsequent payments may revert back to the payment
schedule prior to the weekend or legal holiday.

(2) For the purpose of thisrule, legal holidaysin the State of Oregon are:
(a) Each Sunday;

(b) New Year's Day on January 1;

(c) Martin Luther King, Jr.’s Birthday on the third Monday in January;

(d) Presidents Day, for the purpose of commemorating Presidents Washington and
Lincoln, on the third Monday in February;

(e) Memoria Day on the last Monday in May;

(f) Independence Day on July 4;

(g) Labor Day on the first Monday in September;

(h) Veterans Day on November 11,

(i) Thanksgiving Day on the fourth Thursday in November; and
() Christmas Day on December 25.

(k) Each time a holiday, other than Sunday, falls on Sunday, the succeeding Monday
shall be alegal holiday. Each time a holiday falls on Saturday, the preceding Friday shall be a
legal holiday.

(1) Additional legal holidays shall include every day appointed by the Governor as alegal
holiday and every day appointed by the President of the United States as a day of mourning,
rgjoicing or other specia observance only when the Governor also appoints that day as a holiday.

(3) First payment of time loss must be timely. An insurer’s performance isin compliance
when 90 percent of payments are timely. The director may assess a penalty against an insurer
falling below these norms during any quarter.

(4) Compensation withheld under ORS 656.268(12) and (13), and ORS 656.596(2), shall
not be deemed untimely provided the insurer notifies the worker in writing why benefits are
being withheld and the amount that must be offset before any further benefits are payable.

(5) Timely payment of temporary disability benefits means payment has been made no
later than the 14th day after:

(a) The date of the employer’ s notice or knowledge of the claim, provided the attending
physician or authorized nurse practitioner has authorized temporary disability. Temporary
disability accrued prior to the date of the employer’s notice or knowledge of the claim shall be
due within 14 days of claim acceptance;

(b) The date the attending physician or authorized nurse practitioner authorizes temporary
disability, if the authorization is more than 14 days after the date of the employer’ s notice or
knowledge of the claim;

(c) The start of authorized vocational training under ORS 656.268(9), if the claim has
previously been closed;
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(d) The date the insurer receives medical evidence supported by objective findings that
shows the worker is unable to work due to aworsening of the compensable condition under ORS
656.273;

(e) The date of any division order, including, but not limited to, a reconsideration order,
which orders payment of temporary disability. If areconsideration order has been appealed by
the insurer, the appeal stays payment of temporary disability benefits except those which accrue
from the date of the order, under ORS 656.313;

(f) The date of anotice of claim closure issued by the insurer which finds the worker
entitled to temporary disability;

(g) The date anotice of closureis set aside by areconsideration order;

(h) The date any litigation authorizing retroactive temporary disability becomes final.
Temporary disability accruing from the date of the order must begin no later than the 14th day
after the date the order isfiled. For the purpose of thisrule, the “date the order isfiled” for

litigation from the Workers' Compensation Board, is the signature date and from the courts, it is
the date of the appellate judgment;

(i) The date the division refers a claim to the insurer for processing under ORS 656.029;

()) The date the division refers a noncomplying employer claim to an assigned claims
agent under ORS 656.054; or

(k) The date aclaim disposition is disapproved by the Board or Administrative L aw
Judge, if temporary disability benefits are otherwise due;

() The date the division designates a paying agent under ORS 656.307;

(m) The date aclaim is reclassified from nondisabling to disabling, if temporary
disability is due and payable; and

(n) The date an insurer voluntarily rescinds adenial of adisabling claim.

(6) Temporary disability must be paid to within seven days of the date of payment at |east
once each 14 days. When making payments as provided in OAR 436-060-0020(1), the employer

may make subsequent payments of temporary disability concurrently with the payroll schedule
of the employer, rather than at 14-day intervals.

(7) Permanent disability and fatal benefits must be paid no later than the 30th day after:
(a) The date of anotice of claim closure issued by the insurer;

(b) The date of any litigation order which orders payment of permanent total disability or
fatal benefits. Permanent total or fatal benefits accruing from the date of the order must begin no
later than the 30th day after the date the order isfiled. For the purpose of thisrule, the “date the
order isfiled” for litigation from the Workers Compensation Board, is the signature date and
from the courtsit is the date of the appellate judgment;

(c) The date of any division order, including, but not limited to, a reconsideration order,
which orders payment of compensation for permanent disability;

(d) The date any litigation authorizing permanent partial disability becomes final; or
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(e) The date a claim disposition is disapproved by the Board or Administrative L aw
Judge, if permanent disability benefits are otherwise due.

(f) The date authorized training ends if the worker is medically stationary and any
previous award remains unpaid, under ORS 656.268(9) and OAR 436-060-0040(2).

(8) Subsequent payments of permanent disability and fatal benefits are made in monthly
sequence. The insurer may adjust monthly payment dates, but must inform the beneficiary prior
to making the adjustment. No payment period shall exceed one month without the division
approval.

(9) Theinsurer must notify the worker or beneficiary in writing when compensation is
paid of the specific purpose of the payment, the time period for which the payment is made, and
the reimbursable expenses. The insurer must maintain records of compensation paid for each
claim where benefits are due and payable. If the worker submits arequest for reimbursement of
multiple items and full reimbursement is not made, the insurer must provide specific reasons for
non-payment or reduction of each item.

(10) Payment of a Claim Disposition Agreement must be made no later than the 14th day
after the Board or Administrative L aw Judge mails notice of its approval of the agreement to
the parties, unless otherwise stated in the agreement.

(11) Under ORS 656.126(6), when Oregon compensation is more than the compensation
under another law for the same injury or occupational disease, or compensation paid the worker
under another law is recovered from the worker for the same injury or occupational disease, the
insurer must pay any unpaid compensation to the worker up to the amount required by the claim
under Oregon law within 14 days of receipt of written documentation supporting the
underpayment of Oregon compensation.

Stat. Auth: ORS 656.704 and 656.726(4)
Stat. Impltd: ORS 656.262(4), 656.268(9), 656.273, 656.278, 656.289, 656.307, 656.313, 656.704, and 656.726(4)
Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06
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