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: r e g O n Workers’ Compensation Division
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John A. Kitzhaber, MD, Governor P.O. Box 14480
Salem, Oregon 97309-0405

1-800-452-0288, 503-947-7810

www.wcd.oregon.gov

Dec. 20, 2011

Proposed Changesto
Workers Compensation Rules

The Workers Compensation Division proposes changes to the Oregon Administrative Rules (OAR):

* 436-009, Oregon Medical Fee and Payment Rules
* 436-010, Medical Services
* 436-015, Managed Care Organizations

Please review the attached documents that include a summary of the proposed rule changes and the projected
fiscal impacts.

The division welcomes comment on proposed rule changes and has scheduled a public hearing.
When isthe hearing? Jan. 23, 2012, 9:00 a.m.

Whereisthehearing? Labor & Industries Building, Room 260
350 Winter Street NE, Salem, Oregon 97301

How can | make a comment? Come to the hearing and speak, send written comments, or do both.
Send written comments to:
Fred Bruyns, rules coordinator
Workers' Compensation Division
350 Winter Street NE (for courier or in-person delivery)
PO Box 14480, Salem, OR 97309-0405
Emalil - fred.h.bruyns@state.or.us
Phone — 503-947-7717; Fax —503-947-7514

The closing date for written commentsis Jan. 26, 2012.

How can | get copiesof the proposed rules?
On the Workers' Compensation Division’s website —
www.wcd.or egon.gov/policy/r ules/r ules.html#proprules
Or call 503-947-7717 to get free paper copies

Questions? Contact Fred Bruyns, 503-947-7717.
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Secretary of State

NOTICE OF PROPOSED RULEMAKING HEARING*
A Statement of Need and Fiscal Impact accompanies this form.

Department of Consumer and Business Services, Workers Compensation Division 436

Agency and Division Administrative Rules Chapter Number

Fred Bruyns 350 Winter Street NE, PO Box 14480, Salem, OR 97309-0405 503-947-7717
Rules Coordinator Address Telephone

RULE CAPTION
Rule changes affecting workers' compensation medical fees, medical services, and managed care organizations

Not morethan 15 wordsthat reasonably identifiesthe subject matter of the agency’sintended actions.

Room 260 (2™ Flr), Labor & Industries Building
Jan. 23, 2012 9:00 am.* 350 Winter Street NE, Salem, Oregon Fred Bruyns

Hearing Date Time Location Hearings Officer

*NOTE: The hearing will begin at 9:00 am. and end when all present who wish to testify have done so. Written testimony will be
accepted through Jan. 26, 2012.

Auxiliary aids for personswith disabilities are available upon advance request.

RULEMAKING ACTION
Secure approval of new rule numbers (Adopted or Renumbered rules) with the Administrative Rules Unit prior to filing.

ADOPT: OAR 436-009-0177, 436-015-0075

AMEND: OAR 436-009, 436-010-0330, 436-015

REPEAL : OAR 436-009-0022, 436-009-0150, 436-009-0250, 436-009-0280, 436-015-0020
RENUMBER:

AMEND & RENUMBER:

Stat. Auth.: ORS 656.726(4); 656.248; 656.260

Other Auth.:

Stats. Implemented: ORS chapter 656, primarily ORS 656.248 and 656.260

RULE SUMMARY
The agency proposes to amend these rules to improve organization, clarity, and consistency, and to eliminate redundancy. More
specifically:
Thle agency proposesto amend OAR chapter 436, division 009, “ Oregon M edical Fee and Payment Rules.” These proposed
rules:
*  Adopt new and update existing medical fee schedules and resources for the payment of health care providers.
* Increase payment for ambulance and dental services. (Please refer to the Statement of Need and Fiscal Impact.)

* Increase payment for chiropractic manipulation codes 98940 — 98943. (Please refer to the Statement of Need and Fiscal
Impact.)

»  Clarify that aninsurer must initiate a dispute before the director if it is challenging the reasonableness of a provider’ s billing.
»  Eliminate multiple-surgery discounts for add-on codes that already have built-in discounts.

»  Establish Oregon specific (billing) codes for closing examinations and for closing reports, and set payment criteria

»  Specify that injectable drugs are prescription medications subject to the maximum payment fee schedule under these rules.



Notice of Proposed Rulemaking Hearing
Page 2

»  Describe the compensability limitation for physician dispensing of medications (not a new requirement, but repeating the
provision in OAR 436-010-0230(6)).

* Increase interpreter mileage reimbursement by reducing the minimum round trip mileage. (Please refer to the Statement of
Need and Fiscal Impact.)

»  Update the requirements for interpreter invoices.

»  Amend explanation-of-benefits and related communication requirements applicable to interpreters.

»  Specify what an ambulatory surgery center’s surgical procedure fee does not include.

e Clarify hilling time frames for ambulatory surgery centers.

»  Clarify payment requirements when an ambulatory surgery center performs multiple procedures.

* Require that implantable devices be paid separately to an ambulatory surgery center and not packaged with the surgery charge.

»  Describe billing and payment requirements affecting ambulatory surgery centers for durable medical equipment, prosthetic
services, orthotic services, and medical supplies.

The agency proposesto amend OAR chapter 436, division 010, “Medical Services.” The proposed rule 0330:
* Includes amended citations to arenumbered rule in OAR 436-009.

The agency proposesto amend OAR chapter 436, division 015, Managed Care Organizations (M COs). These proposed
rules:

*  Modify the MCO certification and plan development process by:
o Eliminating the requirement for prospective MCOsto “qualify” before applying for certification.
o0 Incorporating some of the “qualifying” steps into a single application process.
o0 Removing the requirement to show that workers can receive treatment by an MCO physician in cases requiring
emergency in-patient hospitalization.
o Eliminating the requirement that an MCO send to the director a copy of every provider agreement; the MCO may send a
standard provider agreement and identify variations.

0 Requiring MCOsto regularly update their MCO panel provider lists.

* Reqguirethat if the MCO schedules a medical exam for the worker, the appointment letter must inform the worker if a
psychological evaluation is part of the exam and to state the reason for the psychological evaluation.

» Requirethe MCO to provide written notice and appeal rights when the MCO approves a service (in addition to denials of
service).

The agency reguests public comment on whether other options should be considered for achieving the rules’ substantive goals
while reducing the negative economic impact of the rules on business.

Jan. 26, 2012

Last Day for Public Comment (Last day to submit written comments to the Rules Coordinator)

/s Kevin Willingham Kevin Willingham, Deputy Administrator 12/15/2011

Signature Printed name Date

*Hearing Notices published in the Oregon Bulletin must be submitted by 5:00 pm on the 15th day of the preceding month unless
this deadline falls on a weekend or legal holiday, upon which the deadline is 5:00 pm the preceding workday. ARC 920-2005

Distribution: WCD-S0, S1, S3, $4, S, U, AT, CE, EG, LU, NM, CI, MR, TT, DC, DO, GR, MD, ND, OT, PY, M1, M2,
E-mail lists; and legislators under ORS 183.335(15)



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT
A Notice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form.

Department of Consumer and Business Services, Workers Compensation Division 436

Agency and Division Administrative Rules Chapter Number

Rule changes affecting workers compensation medical fees, medical services, and managed car e or ganizations

Rule Caption (Not more than 15 words that reasonably identifies the subject matter of the agency’ s intended actions.)

In the Matter of: The amendment of
OAR 436-009, Oregon Medical Fee and Payment Rules
OAR 436-010, Medical Services
OAR 436-015, Managed Care Organizations

Statutory Authority: ORS 656.726(4); 656.248; 656.260
Other Authority:
Stats. Implemented: ORS chapter 656, primarily ORS 656.248 and 656.260

Need for the Rule(s): The agency is proposing changes to update the medical fee schedules as required by ORS 656.248, to
streamline the certification procedures for managed care organizations, and to make other changes consistent with the director’s
responsibilities under ORS 656.726(4).

Documents Relied Upon, and wher e they are available: Advisory committee meeting records and written advice from advisory
committee members. These records are available for public inspection in the office of the Workers Compensation Division of the
Department of Consumer and Business Services, 350 Winter Street NE, Salem, Oregon 97301-3879, upon request and between the
hours of 8:00 a.m. and 5:00 p.m., Monday through Friday. Please call (503) 947-7717 to request copies.

Fiscal and Economic I mpact: Unless stated otherwise, referencesto “insurers’ (below) mean workers' compensation insurers
and self-insured employers. The following is alist of estimated significant economic impacts on persons and organizations
affected by these proposed rule changes.

Statement of Cost of Compliance:

1. Impact on state agencies, units of local gover nment and the public (ORS 183.335(2)(b)(E)):

a.  Theagency projects proposed rule changes would have no direct effect on state agencies, with the exception of the State
Accident Insurance Fund (SAIF) Corporation, and no effect on units of local government. The fiscal effect on SAIF
Corporation is included with the impacts on workers' compensation insurers — see below.

b. Proposed OAR 436-009-0040 would provide increased payment for ambulance services billed using the following health care
common procedure coding system (HCPCS) codes: A0425, A0426, A0427, A0428, A0429, A0433, and A0434. Unless
otherwise provided by contract or fee discount agreement permitted by OAR 436-009, payment would increase from the
current 80% to 90% of the billed amount. The agency projects that this change would increase payments to ambulance
providers by approximately $42,000 per year and increase insurers’ costs by this amount. Seeitem e. below.

c. Proposed OAR 436-009-0040 would provide increased payment for dental services billed using the dental HCPCS codes.
Unless otherwise provided by contract or fee discount agreement permitted by OAR 436-009, payment would increase from
the current 80% to 90% of the billed amount. The agency projects that this change would increase payments to dentists by
approximately $71,000 per year and increase insurers’ costs by this amount. See item e. below.

d. Proposed changes to appendix B of OAR 436-009 would increase the current maximum allowable payments for chiropractic
manipulation current procedural terminology (CPT®) codes 98940 — 98943 by 5%. The agency projects that this change
would increase payment to chiropractic physicians by approximately $191,000 per year and increase insurers’ costs by this
amount. See item e. below.

e. Thecombined costsin b., c., and d. are $304,000, which represents approximately 0.1% of total medical paymentsin 2010.

f.  Proposed changesto OAR 436-009 would reduce the minimum round-trip mileage eligible for reimbursement to an interpreter
from 60 milesto 15 miles. The agency does not have mileage data it can use to project the fiscal impact of this change, but it
would have a small positive economic impact on interpreters and slightly increase insurers' costs.

0. Theagency projects that additional proposed rule changes should not have significant economic impacts on any persons or
businesses, including small businesses.
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2. Cost of compliance effect on small business (ORS 183.336):

a. Estimatethe number of small businesses and types of business and industries with small businesses subject to therule:
Under the proposed rules, the agency does not project any significant increased cost of compliance for small businesses, but
does project increased payments to chiropractic physicians, dentists, interpreter firms, and ambulance service providers as
described above. Type of business affected and estimated number:

Chiropractic physicians’ practices— approximately 1,100
Dental practices — approximately 2,200

Interpreter firms — approximately 200

Ground ambulance service providers— 188

b. Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of professional
services:

The agency projects no increased costs.
c. Equipment, supplies, labor and increased administration required for compliance:
The agency projects no increased costs.

How wer e small businessesinvolved in the development of thisrule?
Representatives of small businesses participated in the stakeholder advisory committee or provided written advice.

Administrative Rule Advisory Committee consulted?: Yes

If not, why?:
/s/ Kevin Willingham Kevin Willingham, Deputy Administrator 12/15/2011
Signature Printed name Date

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310. ARC 925-2007
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ORDER NO. 12-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed MANAGED CARE ORGANIZATIONS Rules

OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 015

436-015-0001  Authority For Rules

These rules are promulgated under the director’s general rule-making authority of ORS
656.726 (4) and specific authority under ORS 656.245, 656.248, 656.252, 656.254, 656.260,
656.268, 656.325, 656.327, and 656.794.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 2/25/02, as Admin. Order 02-053, eff. 4/1/02

436-015-0002 Purpose

The purpose of these rulesis to establish and provide policies, procedures, and
requirements for the administration, evaluation, and enforcement of the statutes relating to the
delivery of medical services by managed care organizations (M COs) to injured workers within
the workers' compensation system.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 2/25/02 as Admin. Order 02-053, eff. 4/1/02

436-015-0003  Applicability of Rules

(1) These rules shal-be-apphieable apply on erand after the effective date to carry out the
provisions of ORS 656.245, 656.248, 656.252, 656.254, 656.260, 656.268, 656.325, 656.327,
and 656.794, and govern all MCOs and insurers contracting with an MCO.

(2) Applicableto this chapter, the director may, unless otherwise obligated by statute,
waive any procedural rules as justice so requires.
Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 12/16/98, as Admin. Order 98-061, eff. 1/1/99

436-015-0005 Definitions

Unless aterm is specifically defined elsewhere in these rules or the context otherwise
requires, the definitions of ORS chapter 656 and OAR 436-010-0005 are hereby incorporated by
reference and made a part of these rules.

(2) “Group of medical service providers’ means individuals duly licensed to practice one
or more of the healing arts who join together to provide managed medical servicesthrough a
managed care organization, whether or not such providers have an ownership interest in the
managed care organization.

(2) “GSA” means a geographic service area.

(3) “Health cCare pProvider” means an entity or group of entities, organized to provide
health care services or organized to provide administrative support services to these entities
providing health care services. An entity solely organized to become an MCO under these rules
isnot, in and of itself, ahealth care provider.

436-015-0001 Page 1 436-015-0005



ORDER NO. 12-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed MANAGED CARE ORGANIZATIONS Rules

(4) “Managed cCare 0Organization” or “MCQO” means an organization formed to provide
medical services and certified Hr-aceerdaneewith under these rules.

(5) “Non-qualifying employer” means either:

(&) Aninsurer gualified as defined under ORS 656.005(14), with respect to managed
care servicesto be provided to any subject worker; or,

(b) An employer as defined under ORS 656.005(13), other than a health care provider,
with respect to managed care services to such employer’ s employees.

(6) “Primary €care Pphysician” means a physician qualified to be an attending physician
according to ORS 656.005(12)(b)(A) and who is a genera practitioner, family practitioner, or
internal medicine practitioner.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260 (ch. 423, OL 2007)
Hist: Amended 11/1/07 as Admin. Order 07-058, eff. 1/1/08
Amended 6/12/08 as WCD Admin. Order 08-053, eff. 7/1/08

436-015-0006  Administration of Rules
Any ordersissued by the division in carrying out the director’ s authority to enforce ORS
chapter 656 and the rules adopted pursuant thereto, are considered orders of the director.

Stat. Auth.: ORS 656.260, 656.726(4)
Stats. Implemented: ORS 656.260
Hist: Amended 2/25/02 as Admin. Order 02-053, eff. 4/1/02

436-015-0007 Entities Allowed to Manage Care

Only an MCO may provide managed care services as described in ORS 656.260(4)(d),
656.260(20)(a), and under these rules, except as allowed under 436-015-0009. An insurer or
someone acting on behalf of an insurer may not manage the care of non-MCO enrolled workers
by limiting choice of medical providers, except as alowed under ORS chapter 656, or by
requiring medical providersto abide by specific treatment standards, treatment guidelines, and
treatment protocols.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Adopted 12/15/08 as WCD Admin. Order 08-064, eff. 1/1/09

[NOTE: Thefollowing ruleincludes several amendments that were adopted in 2011 and go
into effect on Jan. 1, 2012.]

436-015-0008 Administrative Review

(1) Any party may request that the director provide voluntary mediation after a request
for administrative review or hearing isfiled. The request must be in writing. When adisputeis
resolved by agreement of the partiesto the director’ s satisfaction, any agreement shall be
reduced to writing and approved by the director. If the dispute does not resolve through
mediation, administrative review shall continue.

(2) Administrative review before the director: The process for administrative review of
such matters shall be asfollows:

436-015-0006 Page 2 436-015-0008



ORDER NO. 12-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed MANAGED CARE ORGANIZATIONS Rules

() Any party that disagrees with an action taken by an MCO pursuant to these rules must
first use the MCO’ s dispute resolution process. If the party does not appeal the MCO’ s decision,
in writing and within 30 days of the mailing date of the decision, the party will lose al rights to
further appeal the decision.

(b) The aggrieved party shall file awritten request for administrative review with the
administrator of the Workers' Compensation Division within 60 days of the date the MCO issues
afinal decision under the MCQO's dispute resolution process. If a party has been denied accessto
an MCO dispute resolution process because the complaint or dispute was not included in the
MCO's dispute resolution process or because the MCO's dispute resol ution process was not
completed for reasons beyond a party's control, the party may request administrative review
within 60 days of the failure of the MCO to issue adecision. The request must specify the
grounds upon which the action is contested.

(c) Thedirector shall create adocumentary record sufficient for judicia review. The
director may require and allow the parties to submit such input and information appropriate to
complete the review.

(d) Thedirector shall review the relevant information and issue an order. The order shall
specify that it will become final and not subject to further review unless awritten request for
hearing is filed with the administrator within 30 days of the mailing date of the order.

(3) Hearings before an administrative law judge: Any party who disagrees with an order
under these rules may request a hearing by filing arequest for hearing as provided in OAR 436-
001-0019 within 30 days of the mailing date of the order. OAR 436-001 applies to the hearing.
In the review of orders issued pursuant to ORS 656.260(14) and (16), no new medical evidence
or issues shall be admitted at hearing. In these reviews, administrative orders may be modified at
hearing only if the administrative order is not supported by substantial evidence in the record or
reflects an error of law. The dispute may be remanded to the MCO for further evidence taking,
correction, or other necessary action if the administrative law judge or director determines the
record has been improperly, incompletely, or otherwise insufficiently devel oped.

(4) Contested case hearings of sanctions and civil penalties. Under ORS 656.740, any
party that disagrees with a proposed order or proposed assessment of civil penalty issued by the
director pursuant to ORS 656.745, or to acivil penalty or cease and desist order issued under
ORS 656.260(20), may request a hearing by the Hearings Division of the Workers
Compensation Board as follows:

(a) The party shall file awritten request for a hearing with the administrator of the
Workers Compensation Division within 60 days after the mailing date of the proposed order or
assessment. The request must specify the grounds upon which the proposed order or assessment
is contested.

(b) Thedivision shall forward the request and other pertinent information to the Hearings
Division of the Workers Compensation Board.

(c) An administrative law judge from the Hearings Division, acting on behalf of the
director, shall conduct the hearing in accordance with ORS 656.740 and ORS chapter 183.

(5) Hearings on the suspension or revocation of an MCO's certification:

436-015-0008 Page 3 436-015-0008



ORDER NO. 12-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed MANAGED CARE ORGANIZATIONS Rules

(a) At ahearing on anotice of intent to suspend issued pursuant to OAR 436-015-
0080(2), the MCO must show cause why it should be permitted to continue to provide services
under these rules.

(A) If the director determines that the acts or omissions of the MCO justify suspension of
the MCO's certification, the director may issue an order suspending the MCO for a period of
time up to a maximum of one year or may initiate revocation proceedings pursuant to OAR 436-
015-0080(5). If the director determines that the acts or omissions of the MCO do not justify
suspension, the director shall issue an order withdrawing the notice.

(B) If the MCO disagrees with the order, it may request a hearing by filing arequest for
hearing as provided in OAR 436-001-0019 within 60 days of the mailing date of the order.

(C) OAR 436-001 appliesto the hearing.

(b) A revocation issued pursuant to OAR 436-015-0080(5) shall become effective within
10 days after service of such notice upon the MCO unless within such period of time the MCO
corrects the grounds for revocation to the satisfaction of the director or files awritten request for
hearing with the administrator of the Workers Compensation Division.

(A) If the MCO appeds, the administrator shall set a date for a hearing and shall give the
MCO at least ten days notice of the time and place of the hearing. At hearing, the MCO shall
show cause why it should be permitted to continue to provide services under these rules.

(B) Within thirty days after the hearing, the director shall issue an order affirming or
withdrawing the revocation.

(C) If the MCO disagrees with the order, it may request a hearing by filing a request for
hearing as provided in OAR 436-001-0019 within 60 days of the mailing date of the order.

(D) OAR 436-001 appliesto the hearing.

(c) An emergency revocation issued pursuant to OAR 436-015-0080(7) is effective
immediately. The MCO must file areguest for hearing as provided in OAR 436-001-0019 within
60 days of the mailing date of the order. OAR 436-001 applies to the hearing.

Stat. Auth.: ORS-183.310-thru-550:-ORS 656.260 [OL 2011, ch. 98], 656.704,; and 656.726(4)
Stats. Implemented: ORS 656.260_and 656.704

Hist: Amended 12/1/05 as Admin. Order 05-072, eff. 1/1/06

Amended 11/17/11 as Admin. Order 11-057, eff. 1/1/12

436-015-0009 Formed/Owned/Oper ated

(1) Thedirector will not certify an Ne MCO formed, owned, or operated by a non-
qualifying empl oyererl—beeethed-asan-MGQ

i)

436-015-0009 Page 4 436-015-0009



ORDER NO. 12-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed MANAGED CARE ORGANIZATIONS Rules

assumes a position as, or actsin therole of, adirector, officer, agent, or employee of the MCO,;
or

AMhel ‘ a ff-a Arranges for, lends,
guarantees or otherw ise provi des f| nanci ng for any of the organ| zational costs of the MCO.

3)
anMG@#ser—w#l—beewneel—by—aA non quallfyl ng empI oyer or anv member of |ts staff or
their immediate family, may notmeleelebuteatehet—l#mteeltetheieue\mng

(a) Whe
famthya Arranges for, Iends guarantees or otherW|se prowdasfman(:lal support to the MCO
Forpurpeses-ef-this+ule; (financial support does not include contracted fees for services
rendered by an MCO); or

(b) WA

MCO.

(4

the ownershl p of vot| ng securltles of the M CO the dlrector will presumeP |possession or
control shal-bepresurmed-to existsif any person, directly or indirectly, holds the power to vote
or holds proxies of any other person representing ten percent or more of the voting securities of
the MCO;

p Provides MCO

fe) (d) Whe , =
contract with the MCO that Ilmlts the ab| I ity of the M CO to accept bus ness from any other
source; or

e Entersinto any

AMhe d Directs or
interferes with the M CO’ sddi |very of medical and health care services.

(5) For purposes of thisrule, “staff” isany individual who is aregular employee of anon-
qualified employer or of any parent or subsidiary entity of a non-qualified employer.

(6) Notwithstanding theprevisiens-ef-sections (2), (3), and (4) of thisrule, an MCO may

436-015-0009 Page 5 436-015-0009



ORDER NO. 12-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
Proposed MANAGED CARE ORGANIZATIONS Rules

contract with an insurer to provide certain managed care services. However, such insurer-
provided services must be in accordance with protocols and standards established by the certified
MCO program-and-approved-by-the director plan. For purposes of thisrule, the insurer eannet
may not provide or participate in provision of managed care services related to dispute
resolution, service utilization review, or physician peer review.

(7) An MCO may not contract exclusively with asingleinsurer. However, an MCO
has up to oneyear from the effective date of itsfirst contract to obtain contracts with more
than oneinsurer. If the MCO has not obtained additional contracts within thistime period,
the M CO must providethedirector with areport documenting the MCQO’s effortsto obtain
additional contracts.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260

Hist: Amended 6/12/08 as WCD Admin. Order 08-053, eff. 7/1/08
Amended xx/xx/xx as WCD Admin. Order xx-xxx, eff. xx/xx/xx

436-015-0010 Notice of Intent to Form

Any health care provider or group of medical service providersinitiating an MCO
pursdant-te under ORS 656.260, must submit a*“Notice of Intent to Form” to the
divistendir ector, by certified mail, in aformat prescribed by the director. (For m 440-2737 may
be used for this purpose). The notice must include butishetHmitedte-the following:

(1) Identity of the person or persons who participate in discussions intended to result in
the formation of an MCO. If the person is amember of a closely held corporation, the notice
should include the identity of the shareholders;-

(2) The name, address, and telephone number of a contact person;_and-

(3) A synepsis summary of the information whieh that will be shared in discussions
preceding the application for MCO certification.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 6/12/08 as WCD Admin. Order 08-053, eff. 7/1/08
Amended xx/xx/xx as WCD Admin. Order xx-xxx, eff. xx/xx/xx
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Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.260

Hist: Amended 6/12/08 as WCD Admin. Order 08-053, eff. 7/1/08
Repealed xx/xx/xx as WCD Admin. Order xx-xxx, eff. xx/xx/xx

436-015-0030 Applying for Certification

(1) An health
MCO certification %an—MG@ must submlt to the d| rector the fO||OWI ng:

(a) One copy of an the appl icati onwhtelormemel%speetﬁem#e#naﬂeemelwanngthe

g applicant for

(b) A non-refundable fee of $1,500 which will be deposited in the Department-of
Consumer and Business Services Fund; and

(c) Fhe-approvedMCOplan-Affidavits of each person identified in section (2) of this
rule, certifying that theindividuals have no interest in an insurance company in accor dance
with the provisions of OAR 436-015-0009;

(d) An affidavit of an authorized officer or agent of the M CO, certifying that the
M CO isfinancially sound and ableto meet all requirements necessary to ensure delivery of
servicesin accordance with the plan, and in full satisfaction of the MCQO’s obligations
under ORS 656.260 and OAR 436-015; and

(e) A complete or ganizational chart.

(2) The application must include:
(a) The name of the MCO:;

(b) A proposed plan for the MCO, in which the applicant identifies the manner in
which the M CO will meet ther equirements of ORS 656.260 and theserules;

() The name(s) of the person(s) who will be director (s) of the M CO:

(d) The name of the per son who will be the president of the MCO:

(e) Thetitle and name of the person who will bethe day-to-day administrator of the
MCO: and

(f) Thetitle and name of the person who will bethe administrator of thefinancial
affairsof the M CO.

A3 TheMGQshaltplan_mustptevrde&el&enpﬂenef id tlfy thelnltlal GSA(S) |
which the MCO intendsto operate. ,

codes-the senvicearea: (For detallsreqarqu GSAs see
http: //www.cbs.state.or .us/wed/compliance/ioac/mco/orgsa.html).

3)(4) The MCO plan shall must provide a description of the times, places, and manner
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of providing services undertheplan adequate to ensure that workers governed by the MCO shalt
will be able to:

(a) Access an MCO previder panel with aminimum of one attending physician within the
MCO for every 1,000 workers covered by the plan;

(b) Recelveinitia treatment by the worker’ s choice of an attending physician or
authorized nurse practitioner within 24 hours of the MCO'’ s knowledge of the need or arequest
for treatment;

(c) Receiveinitial treatment by the worker’s choice of an attending physician or
authorized nurse practitioner in the MCO within 5 working days, subsequentto after treatment
by a physician outside the MCO;

{e)(d) Receive information on a 24-hour basis regarding medical services available
within the MCO which shallmust include the worker’ s right to receive emergency or urgent
care, and the hours of regular MCO operation if assistance is needed to select an attending
physician or answer other questions,

H(e) Recelve necessary Seek-treatment from any category of medical service provider
as defined in subsection (6)(7)(a) of thisrule and have a choice of at least 3 medical service
prowders within each category The worker shalﬂL also must be ableto choosefrom have at least

theraorsts and 3 psychol oglsts For cateqorles in whrch the M CO hasfevver than 3 providers,
the M CO must allow workersto seek treatment outside the M CO from providersin those
cateqorles consrstent wrth the MCO streatment and utrllzatron standardsIre&ment—by—aH

{g)(f) Access medical providers, including attending physicians, within areasonable
distance from the worker’ s place of employment, considering the normal patterns of travel. For
purposes of thisrule, 30 miles (one way) in urban areas and 60 miles (one way) in rural areas
will be considered areasonable distance;

{h)(g) Receive treatment by a non-MCO medical service provider when the enrolled
worker resides outside the MCO'’ s geographical service area. Such a workers may only select
non-MCO providersif they practice closer to the worker’ s residence than an MCO provider of
the same category, and if they agree to the M CO’ s terms and conditions-ef-the MCO;

H(h) Receive services that meet quality, continuity, and other treatment standards which
will provide all medical and health care servicesin a manner that istimely, effective, and
convenient for the worker; and

69(_) Recer ve specralrzed medr cal servr cesthe MCO is not otherwise able to provr ide—Fhe

(i) Receive treatment that is consistent with M CO treatment standards and
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protocols.

4)}(5) The MEO plan must provide a procedure whieh that allows fer workersto receive
compensable medical treatment from a primary care physician or authorized nurse practitioner
whois not amember of the MCO and has recelved authorlzatlon under OAR 436- 015 0070

membepshtp—anel A copy of the standard prowder aqreement that is uwd bv the M CO when
aprovider iscredentialed as a pand provider. If there are variations from the standard
provider agreement, those must beidentified when the plan is submitted for director

approval.

(b) A list of the names, addresses, and spedaltles of the |nd|V| dualswho WI Il prowde
serwces under the managed care pl

3 : ' o-practice Th|sI|stshalerust
|nd| cate which medical service providerswill act as attendl ng physicians in each GSA-withinthe
MCO.

6)(7) The MEO-plan must-shalt provide:

(a) An adequate number of medical service providers from each provider category. For
purposes of these rules, the categories include acupuncturist, chiropracteric physician, dentist,
naturopathic physician, optometristc physician, osteopathic physician, medical physician, and
podiatristc physician, asllsted in ORS 676.110. The plan must meet this section’s Fhe
requirements ef-this-section-must-bemet unless the MCO establishes that thereisnot an
adeguate number of prowders ina qwen cateqorv able or Wllllnq to become members of
the M COshew s

(b) A process that allows workers to select a nurse practitioner authorized to provide
compensable medical services under ORS 656.245 and OAR 436-010. If the MCO has fewer
than three authorized nurse practitioners from which workers can choose within a GSA, the
MCO must allow workers to seek treatment outside the MCO from authorized nurse
practitioners, consistent with the MCO'’ s treatment and utilization standards. Treatment must also
be consistent with ORS 656.245(2)(b)(S)(D), which limits the authorization of treatment of the
worker by anurse practitioner to 90 days and authorization of payment of temporary disability
benefits for a period not to exceed 60 days from the date of the first visit to any authorized
nurse practitioner on theinitial clam. Such authorized nurse practitioners are not themselves
bound by the MCO' s treatment and utilization standards, however, workers are subject to those
standards.

(c) A program whieh that specifies the criteriafor selection and de-selection of
physicians and the process for peer review. The processes for terminating a physician and peer
review shall must providefer adequate notice and hearing rights for any physician.
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H(8) The MEO-plan must provide adequate methods for monitoring and reviewing
contract matters between its provi iders and the MCO to ensure appropriate treatment erand to
prevent inappropriate or excessive treatment including-but-ret-Hmited-to:

(a) A program of peer review and utilization review to prevent inappropriate or excessive

treatment including;-but-netHmited-to; the following:

(A) A pre-admission review program of elective admissions to the hospital and of
elective surgeries;:

(B) Individual case management programs, which identify ways to provide appropriate
care for-tessmoney-at a lower cost for cases whieh that are likely to prove very costly;;-sueh-as
rveioalrehabilita i o .

(C) Physician profile analysis which may include such information as each physician’s
total charges, number and costs of related services provided, time loss of claimant, and total
number of visitsin relation to care provided by other physicians to patients with the same
diagnosis. A physician’s profile shahmust not be released to anyone outside the MCO without
the physician’s specific written consent, except that the physician’s profile shalhmust be released
to the director without the necessity of obtaining such consent;-

(D) Concurrent review programs, whieh that periodically review the worker’s care after
treatment has begun, to determine if continued care is medically necessary;-

(E) Retrospective review programs, whieh that examine the worker’ s care after treatment
has ended, to determineif the treatment rendered was excessive or inappropriate;-

(F) Second surgical opinion programs whieh that allow workers to obtain the opinion of

a second physician when elective surgery is recommended. Second-surgical-opintonstaust-be
requed-priortorepeat surgertes.

(b) A quality assurance program whieh that includes-but-tshettimited-to:

(A) A system for resehution-and monitoring and resolving ef problems and complaints,
which-Hreludes-but-ishettmited-to-theincluding problems and complaints of workers and
medical service providers,

(B) Physician peer review, which shal-must be conducted by a group designated by the
MCO or the director, and which must include-but+shet-Hmitedte; members of the same healing
art in which the physician practices,

(C) A standardlzedJeIamant medlcal record keeping system designed to facilitate entry-of
sof quality assurance.

(c) A program fer+enitering-and-reviewing-other-contractmatters that meets the

requirements of ORS 656.260(4) for_monitoring and reviewing other contract matters and
whieh-are not covered under peer review, service utilization review, dispute resolution, and
guality assurance.

8}(9) The-MEO plan must include:

(a) A-aprocedure for internal dispute resolution to resolve complaints by enrolled irjured
workers, medical providers, and insurers in accordance with OAR 436-015-0110. The interna
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dispute resolution procedure shalkmust include a provision alowing the waiver of thetime
period to appeal adecision to the MCO upon a showing of good cause;_and-

(b) A description of how the M CO will ensure the worker continuesto receive
appropriatecarein atimely, effective, and convenient manner thr oughout the dispute
resolution process.

£9)(10) The MEO-plan must include a summary of the process used-by the MCO _uses to
develop and review treatment standards, protocols, and guidelines. This summary must include;
bt lirrited to:

(a) A description of the medical expertise or specialties of the cliniciansinvolved,

(b) A description regarding what the protocols and guidelines are based on;

(c) The criteria used-by the MCO uses in selecting the conditions for which the MCO
implements treatment protocols and guidelines,

(d) A description of the criteria used-by the MCO uses to determine when it needs to
review or revise its treatment standards, protocols, and guidelines,

(e) How the MCO makes the standards, protocols, and guidelines available to its panel
providers and how it notifies them of any changes;_and

(f) A description of a processthat provides Ssufficient flexibility to allow treatment
outside the standards, protocols, and guidelines if such treatment is supported by persuasive
professional medical judgment and reasoning.;-and

06)(11) The MEO-plan shaltmust provide other programs that meet the requirements of
ORS 656.260(4), including:

(a) A program involving cooperative efforts by the workers, the employer, the insurer,
and the MCO to promote early return to work for enrolled trjured-workers; and

(b) A program involving cooperative efforts by the workers, the employer, and the MCO
to promote workplace safety and health consultative and other services. The program shal-must
include:

(A) Identification of how the MCO will promote such services;-

(B) A method by which the MCO will report to the insurer within 30 days of knowledge
of occupational injuries and illnesses involving serious physical harm as defined by OAR 437-
001, occupationa injury and illness trends as observed by the MCO, and any observations that
indicate an injury or illness was caused by alack of diligence of the employer;-

(C) A method by which anthe MCO’ s knowledge of needed |oss control services will be
communicated to the insurer for determining the need for services as detailed in OAR 437-001;-

(D) A provision that all notifications to the insurer from the MCO shalwill be considered
as arequest to theinsurer for services as detailed in OAR 437-001,_and-
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(E) A provision that the MCO shaHwill maintain complete files of al notifications for a
period of 3 years following the date that notification was given by the MCO.

45H(12) The MCO shallmust establish one place of businessin thisstateOr egon where
the-erganizationit administers the plan; and keeps membership records and other records as
required by OAR 436-015-0050.

2)(13) The MCSO-plan must include a procedure for timely and accurate reporting to the
director of necessary information regarding medical and health care service costs and utilization
in accordance with OAR 436-015-0040 and OAR 436-009.

43)(14) The MCO shallmust designate an in-state communication liaison for the
department and the insurers at the MCO' s established in-state location. The responsibilities of
the liai son shal-include-but-ret-betimitedto:

(a) Coordinating and channeling all outgoing correspondence and medical hills;

(b) Unless otherwise provided by the MCO contract, providing centralized receipt and
distribution of all reimbursements back to the MCO members and primary care physicians,; and

(c) Serving as amember on the quality assurance committee.

(16) The MEO-plan shaltmust prevideinclude aprocessfor developing precedure

within-the MCO-plantoprevide financial incentives dir ected toward reducing tereduee

service costs and utilization, without sacrificing-the quality of service.

(17) The MEO-plan must describe how the MCO will provide insurers with information
that will inform workers of all choices of medical service providers. withintheplan-and-how
workers-can-aceess those providers: The plan must also describe how workers can access
those providers. The plan must provide a procedurefor regular, periodic updating of the
M CO panel provider listings, with published updates being available electronically no less
frequently than every 30 days.

(18) Within 45 days of receipt of all information required for certification, the director
shaHtwill notify the applicant if the certification is approved, ef the effective date of the
certification, and the initial GSAgeographical-serviceareaof the MCO. If the certificationis
denied, the director will provide the applicant wiH-beprovided with the reason for_the denial
therefore.

(19) The g
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director will not certify an MCO if the plan does not failste meet the requirements of these
rules.

Stat. Auth.: ORS 656.260, 656.726(4)
Stats. Implemented: ORS 656.260 (ch. 423, OL 2007)

Hist: Amended 6/12/08 as WCD Admin. Order 08-053, eff. 7/1/08
Amended xx/xx/xx as WCD Admin. Order xx-xxx, eff. xx/xx/xx

436-015-0035 Coverage Responsibility of an MCO

(1) An MCO shall provide comprehensive medical services in accordance with its
certification to all enrolled injured workers covered by the insurer/MCO contract.

(2) Thedirector shall designate an MCO'sinitial GSA and approve any expansions to the
MCO's service area. Injured workers shall not be governed by an MCO until the director has
approved the geographical service area. GSAs shall be established by postal zip code. The MCO
may only provide contract services to those GSAs approved by the director.

(3) Any expansion of an MCO's GSA must be approved by the director. The request for
expansion must identify the postal zip code areas of the proposed expansion and include
evidence that the MCO has an adequate provider panel in the new areas which meet the
minimum requirements as set forth in OAR 436-015-0030. An MCO may be authorized by the
director to expand the GSA without the minimum categories of medical service providers when
the MCO establishes that there are not an adequate number of providersin agiven category able
or willing to become members of the MCO. For categories where the MCO has fewer than three
providers, the MCO must allow workers to seek treatment outside the MCO from providersin
those categories, consistent with the MCO's treatment and utilization standards. Such providers,
unlike primary care physicians, cannot be required to comply with the terms and conditions
regarding services performed by the MCO. However, while such providers are not themselves
bound by the MCO's treatment and utilization standards, workers are subject to those standards.

(4) An MCO may contract only with an insurer as defined in OAR 436-010-0005. When
an MCO contracts with an insurer to provide services, the contract shall specify those employers
governed by the contract. The MCO/insurer contract must include the following terms and
conditions:

(a) The contract must specify who is governed by the contract;

(b) The insured's place of employment must be within the authorized geographical
Service areg;

(c) Insurers may contract with multiple MCQOs to provide coverage for employers. All
workers at any specific employer'slocation shall be governed by the same MCO(s). When
insurers contract with multiple MCOs each worker shall have initial choice at time of injury to
select which MCO will manage their care except when the employer provides a coordinated
health care insurance program as defined in OAR 436-010-0005.

(d) Workers enrolled in an MCO shall recelve medical servicesin the manner prescribed
by the terms and conditions of the contract; and

(e) To ensure continuity of care, the contract shall specify the manner in which injured
workers will receive medical services on open claims including but not be limited to the
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following:

(A) Upon enrollment, allowing the worker to continue to treat with a non-qualified
medical service provider for at least seven days after the mailing date of the notice of enrollment;
and

(B) Upon termination or expiration of the MCO/insurer contract, allows the workers to
continue treatment in accordance with ORS 656.245(4)(a).

(5) Notwithstanding the requirements of this rule, failure of the MCO to provide such
medical services does not relieve the insurers of their responsibility to ensure benefits are
provided injured workers under ORS chapter 656.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.245 and 260
Hist: Amended 2/25/02 as Admin. Order 02-053, eff. 4/1/02

436-015-0040 Reporting Requirements For an MCO

(2) In order to ensure the MCO complies with the requirements of these rules, each MCO
shall provide the director with a copy of the entire text of any MCO/insurer contract agreement,
signed by the insurer and the MCO, within 30 days of execution of such contracts. Amendments,
addendums, and cancellations, together with the entire text of the underlying contracts, shall be
submitted to the director within 30 days of execution.

(2) Notwithstanding section (1), when an MCO/insurer contract agreement contains a
specific expiration or termination date, the MCO must provide the director with a copy of a
contract extension, signed by the insurer and MCO, no later than the contract’ s date of expiration
or termination, or workers will no longer be subject to the contract after it expires or terminates
without renewal pursuant to ORS 656.245(4)(a).

(3) Any amendment to the approved MCO plan must be submitted to the director for
approva. The MCO shall not take any action based on the amendment until the amended planis
approved.

(4) Within 45 days of the end of each calendar quarter, each MCO shall provide the
following information, current on the last day of the quarter, in aform and format as prescribed
by the director: specify quarter being reported, MCO certification number, membership listings
by category of medical service provider (in coded form), including provider names, speciaty (in
coded form), Tax ID number, National Provider Identifier (NPI) number, business address and
phone number. (All fields are required unless specifically excepted by bulletin.) When amedical
provider has multiple offices, only one office location in each geographical service area needs to
be reported. In addition, the updated membership listing shall include the names and addresses of
all health care providers participating in the MCO.

(5) By April 30 of each year, each MCO shall provide the director with the following
information for the previous calendar year:

(d) A summary of any sanctions or punitive actions taken by the MCO against its
members,

(b) A summary of actions taken by the MCQO’ s peer review committee; and
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(c) An affidavit that the approved MCO plan is consistent with the MCO'’ s business
practices, and that any amendments to the plan have been approved by the director.

(6) An MCO must report any new board members or shareholders to the director within
14 days of such changes. These parties must submit affidavits certifying they have no interest in
an insurer or other non-qualifying employer as described under OAR 436-015-0009.

(7) Nothing in this rule limits the director’ s ability to require information from the MCO
as necessary to monitor the MCO’ s compliance with the requirements of these rules.
Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260 (ch. 423, OL 2007)
Hist: Amended 6/12/08 as WCD Admin. Order 08-053, eff. 7/1/08

436-015-0050  Notice of Place of Businessin State; RecordsMCO Must Keep in Oregon

(1) Every MCO shall give the division notice of one in-state location and mailing address
where the MCO keeps records of the following:

(a) Updated membership listings of all MCO members;
(b) Records of any sanctions or punitive actions taken by the MCO against its members;
(c) Records of actions taken by the MCO' s peer review committee;

(d) Records of utilization reviews performed in accordance with the requirements of
utilization and treatment standards pursuant to ORS 656.260 showing cases reviewed, the issues
involved, and the action taken;

(e) A profile analysis of each provider in the MCO listed by the International
Classifications of Disease-9-Clinical Manifestations (ICD-9-CM) diagnosis;

(f) A record of those enrolled injured workers receiving treatment by non-panel primary
care physicians or authorized nurse practitioners authorized to treat pursuant to OAR 436-015-
0070; and

(9) All other records as necessary to ensure compliance with the certification
requirements in accordance with OAR 436-015-0030.

(2) Records retained as required by section (1) of this rule must be maintained at the
authorized in-state location for 3 full calendar years.

(3) If the MCOlinsurer contract is canceled for any reason, al MCO records, as identified
in section (1), relating to treatment provided to workers within the MCO must be forwarded to
the insurer upon request. The records included in subsections (1)(b), (c), (d), and (e) of thisrule
are confidential in accordance with ORS 656.260(6) through (10).

(4) Individual MCO providers must maintain claimant medical records as provided by
OAR 436-010-0240.

(5) Nothing in this section is intended to otherwise limit the number of locations the
MCO may maintain to carry out the provisions of these rules.
Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 6/14/04, as Admin. Order 04-059, eff. 6/29/04
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436-015-0060 Commencement/T er mination of Members

(1) Prospective new members of an MCO shall submit an application to the MCO. The
directors, executive director, or administrator may approve the application for membership
pursuant to the membership requirements of the MCO. The MCO shall verify that each new
member meets all licensing, registration, and certification requirements necessary to practice in
Oregon. If the MCO requires a membership fee, the fee shall be the same for every category of
medical service provider. An MCO may not require membership fees or other MCO
administrative fees to be paid by primary care physicians or authorized nurse practitioners who
provide services under OAR 436-015-0070.

(2) Individual members may elect to terminate their participation in the MCO or be
subject to cancellation by the MCO pursuant to the membership requirements of the MCO plan.
Upon termination of a member, the MCO shall:

(a) Make alternate arrangements to provide continuing medical services for any affected
injured workers under the plan.

(b) Replace any terminated member when necessary to maintain an adequate number of
each category of medical service provider.
Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 6/14/04, as Admin. Order 04-059, eff. 6/29/04

436-015-0070 Primary Care Physicians and Authorized Nurse PractitionersWho Are
Not MCO Members

(1) The MCO shall authorize a nurse practitioner or physician who is not a member of the
MCO to provide medical servicesto an enrolled worker if:

(a) The nurse practitioner qualifies as an authorized nurse practitioner under ORS
656.245 and OAR 436-010-0005 or the physician qualifies as a primary care physician under
ORS 656.260(4)(9);

(b) The nurse practitioner or physician agrees to comply with all terms and conditions
regarding services governed by the MCO. For purposes of this section, the phrase “all terms and
conditions regarding services governed by the MCO” means MCO treatment standards,
protocols, utilization review, peer review, dispute resolution, billing and reporting procedures,
and fees for services in accordance with OAR 436-015-0090. However, the MCO'’ s terms and
conditions may not place limits on the length of services unless such limits are stated in ORS
chapter 656; and

(c) The nurse practitioner or physician agrees to refer the worker to the MCO for
specialized care, including physical therapy, to be furnished by another provider that the worker
may require.

(2) The MCO cannot deny authorization of a primary care physician or authorized nurse
practitioner based on past practices.

(3) The primary care physician or authorized nurse practitioner who is not a member of
the MCO will be deemed to have maintained the worker’s medical records and established a
documented history of treatment, if the physician’s or nurse practitioner’s medical records show
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treatment has been provided to the worker prior to the date of injury. Additionally, if aninjured
worker has selected a primary care physician or authorized nurse practitioner through a private
health plan, prior to the date of injury, that selected provider will be deemed to have maintained
the worker’ s medical records and established a documented history of treatment prior to the date
of injury.

(4) Notwithstanding section (1), for those workers receiving their medical services from a
facility which maintains a single medical record on the worker, but provides treatment by
multiple primary care physicians or authorized nurse practitioners who are not MCO members,
the requirements of sections (1) and (3) will be deemed to be met. In this situation, the worker
shall select one physician or authorized nurse practitioner to treat the compensable injury as the
primary care physician or authorized nurse practitioner.

(5) Any questions or disputes relating to the worker's selection of aprimary care
physician or authorized nurse practitioner who is not an MCO member shall be resolved pursuant
to OAR 436-015-0110.

(6) Any disputes relating to aworker's non-MCO primary care physician's, non-MCO
authorized nurse practitioner’s, or other non-MCO physician's compliance with MCO standards
and protocols shall be resolved pursuant to OAR 436-015-0110.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 12/1/05 as Admin. Order 05-072, eff. 1/1/06

436-015-0075 Worker Examinations

When the M CO schedules a worker examination that includes a psychological
evaluation, the appointment letter must:

(1) Inform the worker that a psychological evaluation is part of the examination,

and

(2) State thereason for the psychological examination.

Stat. Auth.: ORS 656.260, 656.726(4)
Stats. Implemented: ORS 656.260
Adopted xx/xx/xx as WCD Admin. Order xx-xxx, eff. Xxx/xx/xx

436-015-0080  Suspension; Revocation

(2) Pursuant to ORS 656.260, the certification of a managed care organization issued by
the director may be suspended or revoked if:

(a) The director finds a serious danger to the public health or safety;

(b) The MCO is providing services not in accordance with the terms of the certified MCO
plan;

(c) Thereisachangein lega entity of the MCO which does not conform to the
requirements of these rules;

(d) The MCO fails to comply with ORS chapter 656, OAR 436-009, 436-010, 436-015,
or orders of the director.
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(e) The MCO or any of its members commits any violation for which acivil penalty
could be assessed under ORS 656.254 or 656.745;

(f) Any false or misleading information is submitted by the MCO or any member of the
organization;

(9) The MCO continues to utilize the services of a health care practitioner whose license
has been suspended or revoked by the licensing board; or

(h) The director determines that the MCO was or is formed, owned, or operated by an
insurer or by an employer other than a health care provider or medical service provider as
defined in these rules.

(2) The director shal provide the MCO written notice of an intent to suspend the MCO’s
certification.

(a) The notice shall:

(A) Describe generally the acts of the MCO and the circumstances that would be grounds
for suspension;

(B) Advisethe MCO of their right to participate in a show cause hearing and the date,
time, and place of the hearing.

(b) The notice shall be served upon the MCO'’ s designated in-state communication liaison
and to the registered agent or other officer of the corporation upon whom legal process may be
served at least 30 days prior to the scheduled date of the hearing.

(3) The show cause hearing on the suspension shall be conducted as provided in OAR
436-015-0008 (5).

(4) An order of suspension shall suspend the MCO’ s authority to enter into new contracts
with insurers for a specified period of time up to a maximum of one year. During the suspension,
the MCO may continue to provide services in accordance with the contracts in effect at the time
of the suspension.

(a) A suspension may be set aside prior to the end of the suspension period if the director
is satisfied of the MCO' s current compliance, ability, and commitment to comply with ORS
chapter 656, OAR 436-009, 436-010, 436-015, orders of the director, and the certified MCO
plan.

(b) Prior to the end of the suspension period the division shall determineif the MCO isin
compliance with ORS chapter 656, OAR 436-009, 436-010, 436-015, orders of the director, and
the certified MCO plan. If the MCO isin compliance the suspension will terminate on its
designated date. If the MCO is not in compliance the suspension may be extended beyond one
year without further hearing or revocation proceedings may be initiated.

(5) The process for revocation of aMCO shall be as follows:

(a) The director shall provide the MCO with notice of an order of revocation. The order
shall:

(A) Describe generally the acts of the MCO and the circumstances that are grounds for
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revocation; and

(B) Advise the MCO that the revocation shall become effective within 10 days after
service of such notice upon the MCO unless within such period of time the MCO corrects the
grounds for the revocation to the satisfaction of the director or files an appeal as provided in
OAR 436-015-0008(5).

(b) The order shall be served upon the MCO’ s designated in-state communication liaison
and to the registered agent or other officer of the corporation upon whom legal process may be
served.

(c) A show cause hearing on the revocation shall be conducted as provided in OAR 436-
015-0008(5).

(d) If revocation is affirmed, the revocation is effective ten days after service of the order
upon the MCO unless the MCO appeals.

(6) After revocation of an MCO’ s authority to provide services under these rules has been
in effect for 3 years or longer, it may petition the director to restore its authority by making
application as provided in these rules.

(7) Notwithstanding section (5) of thisrule, in any case where the director finds a serious
danger to the public health or safety and sets forth specific reasons for such findings, the director
may immediately revoke the certification of an MCO without providing the MCO a show-cause
hearing. Such order shall be final, unless the MCO requests a hearing. The process for review
shall be as provided in OAR 436-015-0008(5).

(8) Insurer contractual obligations to allow a managed care organization to provide
medical services for injured workers are null and void upon revocation of the MCO certification
by the director.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 12/1/05 as Admin. Order 05-072, eff. 1/1/06

436-015-0090 Chargesand Fees

(1) Billings for medical services under an MCO shall be submitted in the form and format
as prescribed in OAR 436-009. The payment of medical services may be less than, but shall not
exceed, the maximum amounts allowed pursuant to OAR 436-009.

(2) Notwithstanding section (1) of thisrule, fees paid for medical services provided by
primary care physicians who qualify under ORS 656.260(4)(g) or authorized nurse practitioners
who qualify under ORS 656.245 (5) shall not be less than fees paid to MCO providers for similar
medical services. Fees paid to medical providers who are not under contract with the MCO, shall
be subject to the provisions of OAR 436-009.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.245 and 260

Hist: Amended 6/14/04, as Admin. Order 04-059, eff. 6/29/04
Amended 5/27/10, as Admin. Order 10-054, eff. 7/1/10

436-015-0095  Insurer’sRightsand Duties
Insurers shall also comply with OAR 436-010 and 436-009 when carrying out their duties
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under these rules.

Stat. Auth.: ORS 656.260, 656.726(4)
Stats. Implemented: ORS 656.260
Hist: Amended 2/25/02 as Admin. Order 02-053, eff. 4/1/02

436-015-0100 Monitoring/Auditing

(2) Thedivision shall monitor and conduct periodic audits of an MCO as necessary to
ensure the compliance with the MCO certification and performance requirements.

(2) All records of an MCO and their individual members shall be disclosed upon request
of the director. These records must be legible and cannot be kept in a coded or semi-coded
manner unless alegend is provided for the codes.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260
Hist: Amended 12/16/98, as Admin. Order 98-061, eff. 1/1/99

436-015-0110 Dispute Resolution/Complaints of Rule Violation

(1) Disputes which arise between any party and an MCO shalt must first be processed
through the dispute resol ution process of the MCO.

(2) The MCO shalt must promptly provide awritten summary of the MCO’s dispute
resolution process to anyone who requestsit, or to any party or their representative disputing any
action of the MCO or affected by a dispute. The written summary shalt must include at least the
following:

(a) Thetitle, address, and telephone number of the contact person at the MCO who is
responsible for the dispute resolution process;

(b) The types of issuesthe MCO will consider in its dispute resolution process;

(c) A description of the procedures and time frames for submission, processing, and
decision at each level of the dispute resolution process including the right of an aggrieved party
to request administrative review by the director if the party disagrees with the final decision of
the MCO; and

(d) Advise A statement that absent a showing of good cause, failure to timely appeal to
the MCO shall preclude appeal to the director.

(3) Netification-must-beprovidedto The M CO must notify the worker and the worker’s
attorney when the MCO:

(a) Receives any complaint or dispute pursdant-te under thisrule; or
(b) Issues any decision pursuant-to under thisrule.

(4) Whenever an MCO denies or_approves a service, eraparty-otherwise disputesa
decision-of-the MCO,; the MCO shalt must send written notice of its decision to all parties that

can appea the decision. If the MCO provides a dispute resolution process for the issue, the
notice shalt must include the following paragraph, in bold text:

NOTICE TO THE WORKER AND ALL OTHER PARTIES: If you want to appeal
thisdecision, you must notify usin writing within 30 days of the mailing date of this
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notice. Send a written request for review to: {M CO name and address}. If you have
guestions, contact {M CO contact person and phone number}. If you do not notify us
in writing within 30 days, you will lose all rightsto appeal the decision. If you appeal
timely, we will review the disputed decision and notify you of our decision within 60
days of your request. Thereafter, if you continue to disagree with our decision, you
may appeal to thedirector of the Department of Consumer and Business Services
(DCBYS) for further review. If you fail to seek disputeresolution through us, you will
lose your right to appeal to thedirector of DCBS.

(5) If an MCO receives a complaint or dispute whieh that is not included in the MCO
dispute resolution process, the MCO shalt must, within seven days from the date of receiving the
complaint, notify the partiesin writing of their right to request review by the director pursdant-to
under OAR 436-015-0008. The notice shal must include the following paragraph, in bold text:

NOTICE TO THE WORKER AND ALL OTHER PARTIES: Theissueyou have
raised isnot a matter which that we handle. To pursuethisissue, you must request
administrative review of theissue by the director of the Department of Consumer
and Business Services (DCBYS). Send written requestsfor review to: DCBS,
Workers Compensation Division, Medical Section, 350 Winter Street NE, PO Box
14480, Salem, OR 97309-0405. If you do not notify DCBSin writing within 60 days
of the mailing date of thisnotice, you will lose all rightsto appeal the decision. For
assistance, you may call the Workers Compensation Division’stoll-free hotline at 1-
800-452-0288 and ask to speak with a Benefit Consultant.

(6) The time frame for resolution of the dispute by the MCO shall may not exceed 60
days from the date the M CO receivesthe disputeto the date it issues its of receipt-of-the
dispute-by-the MCO-unti-issuance-of-the final decision-by-the MCO. After the MCO resolves a
dispute pursuant-to under ORS 656.260(14), the MCO shalt must notify all parties to the dispute
in writing, including the worker’ s attorney where written notification has been provided by the
attorney with an explanation of the reasons for the decision. This notice shalt must inform the
parties of the next step in the process, including the right of an aggrieved party to seek reguest
administrative review by the director pursuant-to under OAR 436-015-0008. The notice shaH
must include the following paragraph, in bold text:

NOTICE TO THE WORKER AND ALL OTHER PARTIES: If you want to appeal
thisdecision, you must notify the director of the Department of Consumer and
Business Services (DCBS) in writing within 60 days of the mailing date of this
notice. Send written requestsfor review to: Department of Consumer and Business
Services, Workers Compensation Division, Medical Section, 350 Winter Street NE,
PO Box 14480, Salem, OR 97309-0405. If you do not notify DCBS in writing within
60 days, you will lose all rightsto appeal the decision. For assistance, you may call
the Workers Compensation Division’stoll-free hotline at 1-800-452-0288 and ask to
speak with a Benefit Consultant.

(7) If the MCO failsto issue adecision within 60 days, the MCO’sinitia decisionis
automatically deemed affirmed. The parties may immediately proceed as though the MCO had
issued an order affirming the MCO decision. The MCO shalt must notify the parties of the next
step in the process, including the right of an aggrieved party to seek request administrative
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review by the director pursaant-to under OAR 436-015-0008 including the appeal rights
provided in (6) above.

(8) Thedirector may assist in resolution of a dispute before the MCO. The director may
issue an order to further the dispute resolution process. Any of the parties also may request in
writing that the director assist in resolution if the dispute cannot be resolved by the MCO.

(9) Complaints pertaining to violations of these rules must be directed to the division.

(10) The division may investigate the alleged rule violation. The investigation may
include, but shalt will not be limited to, request for and review of pertinent medical treatment and
payment records, interviews with the parties to the complaint, or consultation with an appropriate
committee of the medical provider’s peers, chosen in the same manner as provided in OAR 436-
010-0330.

(1) If the division determines upon completion of the investigation that there has been a
rule violation, the division may issue penalties pursuant to ORS 656.745 and OAR 436-015-
0120.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260

Hist: Amended 6/12/08 as WCD Admin. Order 08-053, eff. 7/1/08
Amended xx/xx/xx as WCD Admin. Order xx-xxX, eff. Xx/Xx/xx

436-015-0120 Sanctions and Civil Penalties

(2) If the director finds any violation of OAR 436-015, or if the MCO fails to meet any of
the requirements of the certified plan, the director may impose one or more of the following
sanctions against any MCO:

(a) Reprimand by the director;

(b) Civil penalty as provided under ORS 656.745(2) and (3). All penalties collected under
this section shall be paid into the Department of Consumer and Business Services Fund. In
determining the amount of penalty to be assessed, the director shall consider:

(A) The degree of harm inflicted on the worker, insurer, or medical provider;

(B) Whether there have been previous violations; and

(C) Whether thereis evidence of willful violation.

(c) Suspension or revocation of the MCO'’ s certification pursuant to OAR 436-015-0080.

(2) If the director determines that an insurer has entered into a contract with an MCO
which violates OAR 436-015 or the MCO'’ s certified plan, the insurer shall be subject to civil
penalties as provided in ORS 656.745.

(3) If an insurer or someone who is not a certified MCO acting on the insurer's behal f
engages in managed care activities prohibited under these rules, the director may impose a
sanction or civil penalty.

Stat. Auth.: ORS 656.260, 656.726(4)

Stats. Implemented: ORS 656.260_and 656.745

Hist: Amended 11/1/07 as Admin. Order 07-058, eff. 1/1/08
Amended 12/15/08, as Admin. Order 08-064, eff. 1/1/09
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