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Purpose of Rules

The purpose of these rulesisto prescribe]:

(2) Theterms of eigibility for vocational assistance to workers with disabling compensable injuries, and the nature and extent of the
assistance, pursuant to ORS 656.012(2)(c), 656.268(1) and 656.340;

(2) The standards, conditions and procedures for authorizing insurers and vocational rehabilitation organizations to be providers of
vocational assistance; for certifying vocational assistance staff; and for suspending and revoking authorizations and certifications, pursuant to

ORS 656.340;

(3) Fee schedules and conditions for payment by insurers for vocational assistance provider services and direct worker purchases,
pursuant to ORS 656.258 and 656.340;

(4) Recordkeeping and reporting requirements for insurers to assist the department in monitoring their compliance with ORS 656.340;

(5) Procedures for resolving dissatisfaction about vocational assistance actions, including procedures for the administrative review by
the director under ORS 656.283;

(6) The terms of reimbursement to insurers for vocational assistance costs paid for injuries sustained prior to January 1, 1986, pursuant
to section 15, chapter 600, Oregon Laws 1985; and

(7) The penalties for noncompliance with ORS chapter 656.283 and 656.340 and these rules.] uniform standardsfor
deter mining eligibility, delivery and payment for vocational servicesto injured workers,

proceduresfor resolving disputes, and to establish standardsfor the certification of

vocational counselors and providers.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.012(2)(c); ORS 656.258; ORS 656.268(1); ORS 656.283; ORS 656.340; Section 15, chapt. 600, Oregon
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Laws 1985

Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temporary)
Filed 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-008, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

436-120-0003  Applicability of Rules

(1) These rules govern vocational assistance pursuant to the Workers' Compensation Law
on or after [march 1, 1996 the effective date of these rules except as [theserulesprovide] OAR 436-120
otherwise provides.

(2) [These rules also govern administrative review and contested case processes, as described in OAR 436-
120-0008, for al disputes under the jurisdiction of the director on or after [March 1, 1996, 1The
director's decisions under OAR 436-120-0008][(1)] regarding eligibility will be based on the rules
in effect on the date the insurer issued the notice. The director's decisions regarding the nature
and extent of assistance will be based on the rulesin effect at the time the assistance was
provided. If the director orders future assistance, such assistance shall be provided in accordance
with the[s] rulesin effect at the time assistanceis provided.

(3) Under these rules aclaim for aggravation or_reopening a claim to process a newly
accepted condition will be considered a new claim for purposes of vocational assistance
eligibility and vocational assistance, except as otherwise provided in these rules. [A referenceto "pre-

1986 injuries’ relates to injuries sustained before January 1, 1986, and encompasses both original claims and claims for aggravation of such
injuries. Board's Own Motion or a voluntary reopening after the expiration of aworker's aggravation rightsis not a claim for aggravation and

does not congtitute a reopening of the claim for vocational assistance digibility purpos%.]

(4) [Vocational assistance will be due at any given time with respect only to one claim of the worker. If the worker is eligible for
vocational assistance under two or more claims, and there is a dispute about which claim gives rise to the need for vocational assistance pursuant
to these rules, the director will select the claim for theinjury with the greatest number of degrees of permanent disability. If one or more of the
claims are open at the time of this selection, the director will choose the claim for the injury which resultsin the most severe vocational impact. In
assessing vocational impact, the director will consider factors which include, but are not limited to, the worker's injury-related limitations,
education, work history, and labor market. (5) The insurer must authorize any vocational assistance provided under these rules. Claim disposition
agreement negotiations shall not be cause for staying determination of eligibility or provision of vocational assistance, unless theinsurer and the
worker or worker's representative agree in writing to such a stay. Appeal of adecision by theinsurer shall be made pursuant to ORS 656.283 and

OAR 436-120-0008(1).] Therenewal period of a certified vocational counselor certified on the
effective date of theserulesis extended for threeyears, at which time the vocational
counselor must meet the continuing education requirements set by theserules. Individuals
currently certified as either a vocational rehabilitation counselor intern or areturn to work
specialist will have five years from the effective date of theserulesto renew ther
certification pursuant to OAR 436-120-0820 by meeting the continuing education
requirements.

(5) Therequirement for thedirector's advance approval of services digiblefor
claims cost reimbur sement pursuant to OAR 436-120-0720(9) shall apply to any actions
taken after the effective date of these rules.

(6) Applicableto this chapter, [T]the director may, unless other wise obligated by

statute, in the director's discr etion [modify or] Waive procedural rules asjustice so requires
provisions of OAR 436-120-0330(4); OAR 436-120-0440(2), (3), and (5); OAR 436-120-0450(1) and (2); and OAR 436-120-0720 if the director

finds that necessary to carry out the provisions and intent of ORS chapter 656] .
Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
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Stat. Impltd.: ORS 656.283(2), ORS 656.340
Hist: Filed 3/29/76 as WCD Admin. Order 1-1976, €ff. 4/1/76
Amended 9/26/77 as WCD Admin. Order 3-1977, eff. 10/4/77 (Temporary)
Amended 2/1/78 as WCD Admin. Order 1-1978, eff. 2/1/78
Amended 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80
Amended 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82
Amended 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temporary)
Amended 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-004, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as Admin. Order 95-074, eff. 3/1/96
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

[ED. NOTE: Thefollowing rule has been renumbered from OAR 436-120-0600, 436-120-
0610 and 436-120-0620.]

436-120-0004 [ Objectives and Priorities of Vocational Assistance] Notices and Reporting Requirements
[(l) The objective of vocational assistanceisto return the worker to employment which is as close as possible to the worker's regular
employment at a suitable wage as defined in OAR 436-120-0005(12)(b).

(2) For workers determined eligible for vocational assistance under these rules, insurers are required to select the appropriate category
of assistance necessary to accomplish the objective described in section (1) of thisrule. Selection of the category of assistance most likely to
return the worker to suitable employment shall be made in accordance with OAR 436-120-0400. The priorities to be considered in selecting the
appropriate assistance are, in order: (a) Return to suitable employment with the employer at injury if that opportunity arises
after the worker has been found digible under OAR 436-120-0330 and 034 subject to the limitations of OAR 436-120-0350(4) and (5).

(b) Return to suitable employment with a new employer using direct employment services.

() Return to suitable employment using training services] (1) All notices and war nings to the worker
issued pursuant to OAR 436-120 shall bein writing, signed and dated, and state the basis
for the decision, the effective date of the action, therelevant ruleg(s), the worker's appeal
rightsrequired pursuant to thisrule, and the telephone number of the Ombudsman for
Injured Workers. However, theinsurer'sresponse does not need to bein writing when the
insurer approvesaworker'sreguest for a particular vocational service. All notices and
warnings are subject to the following conditions:

(a) Theinsurer shall smultaneoudsy send a copy to theworker'srepr esentative.
Failureto send a copy of the notice to the worker's repr esentative stays the appeal period
until the worker'srepresentative receives actual notice.

(b) All notices and warnings except those notifying a worker of digibility or
entitlement to training shall contain theworker's appeal rightsin bold type, asfollows:

" 1f you disagree with this decision, you should contact (person's name and insurer)
within five days of receiving thisletter to discuss your concerns.

If you are still dissatisfied, you must contact the Workers Compensation Division
within 60 days of receiving thisletter or you will lose your right to appeal thisdecision. A
consultant with the division can talk with you about the disagreement and, if necessary,
will review your appeal. The address and telephone number of thedivision are:

(address and telephone number of the Workers' Compensation Division)"

(2) If theinsurer isunableto deter mine diqgibility or make a decision regarding a
particular vocational service because of insufficient data, theinsurer shall explain what
information is necessary and when it expects to deter mine digibility or make a decision.
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(3) Notice of Eligibility for vocational assistance shall include the following:
(a) Selection of the category of vocational assistance, if known:
(b) Theworker'srights and responsibilities;

(c) Proceduresfor resolving dissatisfaction with an action of theinsurer regarding
vocational assistance;

(d) The current list of vocational assistance providers, and an explanation of the
worker's participation in the selection of a vocational assistance provider. This notice shall
include thefollowing language in bold type:

" 1f you have questions about the vocational counselor selection process, contact (use
appropriatereferenceto theinsurer). If you still have questions contact the Workers
Compensation Division'stoll free number (use appropriate telephone number)."

(e) I nfor mation about potential reemployment assistance under OAR 436-110.

(4) Notice of Indligibility for vocational assistanceis subject to the following
conditions:

(a) The notice shall be sent to the worker by both regular and certified mail.

(b) The notice shall include infor mation about services which may be available at no
cost from the Employment Department or the Vocational Rehabilitation Division, and
reemployment assistance under OAR 436-110.

(c) If thenoticeis based on afinding of " no substantial handicap," it shall list some
suitable occupations.

(d) If theinsurer isnot required to determine eligibility pursuant to OAR 436-120-
0320(2), no Notice of Indigibility isrequired unlessthe worker or worker'srepresentative
reqguested a determination of digibility. When theindligibility is dueto no permanent
disability award, the notice must inform the worker of entitlement to an eligibility
determination upon afinal order granting per manent disability.

(5) Notice of Denial of Vocational Service shall be given by theinsurer.

(6) Notice of Selection of Category of Vocational Assistance shall be given by the
insurer. When direct employment services ar e selected, the notice shall statetheworker is
not entitled to training.

(7) The approved, denied or amended retur n-to-work plan shall be sent to the
worker. Notification of Denial of Retur n-to-Work Plan shall include any components of the
plan which theinsurer did not approve.

(8) Notice of End of Training shall state whether theworker is entitled to further
training. The effective date of the end of training letter shall betheworker'slast date of
attendance.

(9 Notice of End of Eligibility for vocational assistance shall be sent by both regular
and certified mail to theworker.

(10) War nings to the worker shall state what the worker must do within a specified
timeto avoid indigibility or the ending of eliqgibility or training.

(11) Thedirector may by bulletin prescribe other infor mation to be fur nished to
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workers.

(12) Theinsurer shall ssimultaneously send a copy of the following noticesto the
department:

(a) Notice of Eligibility;

(b) Notice of In€ligibility;

(c) Approved Return-to-Work Plan and any amendments;

(d) Notice of End of Training; and

(e) Notice of Ending of Eliqgibility for Vocational Assistance.

(13) Theinsurer shall filea closing status report with the division for each €ligible
wor ker within 30 days after digibility ends. Theinsurer shall report the following
information:

(a) Thedate and reason for ending of eligibility, return-to-work and vocational
assistance provider information, and any other information as may be prescribed by the
director by bulletin.

(b) For post-1985 injuries, theinsurer shall also report cost information for
gligibility deter mination and vocational services provided under theserules asrequired by
thedirector.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3), ORS 192.410 through 192.505
Stat. Impltd.: ORS 656.340(5), ORS 656.340(7)
Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin Order 95-074, eff. 3/1/96
Amended and renumber ed from OAR 436-120-0600 by WCD Admin Order 00-055, eff. 6/1/00

436-120-0005 Definitions

Except where the context requires otherwise, the construction of these rules is governed
by the definitions given in the Workers' Compensation Law and as follows:

(1) "Administrative approval” means [an] approval of the director| or finding in a particular
matter by the administrator of the Workers Compensation Division, or the administrator's | .

(2) "Cost-of-living matrix" is a chart issued annually by the director which establishes
conver sion factors used to adjust for changes in the cost of living [based on percentage increases or decreasesin
the maximum temporary total disability] rate. These factors ar e based on the percentage increase or
decrease in the maximum temporary total disability rate from the date of injury to the date
of calculation.

(3) "Division" refersto the Workers' Compensation Division of the Department of
Consumer and Business Services.

(4) "Employer at injury” means an [subject] @mployer|, pursuant to ORS chapter 656, 1N Whose
employ the worker sustained the [disabling] compensable injury, or_occupational disease.

(5) "Insurer" means the State Accident Insurance Fund, an insurer authorized under ORS
chapter 731 to transact workers' compensation insurance in Oregon, or a self-insured employer.
[ 1t also may include, except where the context requires otherwise, a] A_vocational assistance provider acting as the
insurer's delegate may provide notices and warningsreguired by OAR 436-120. "Theinsurer" refers
to whichever insurer has the worker's clai m.]
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(6) ["Nonconforming plan" means a plan for an digible worker which does not meet the minimum standards required by these rules.

] "Permanent job" means ajob which at the time of hire was, or is currently expected to
continue indefinitely [with no projected end date] . A permanent job may be year-round or seasonal.

[®] (7) "Regular employment” means the employment the worker held at the time of the
injury or claim for aggravation, whichever gave rise to the potential eligibility for vocational
assistance; or, for aworker not employed at the time of aggravation, the employment the worker
held on the last day of work prior to the aggravation claim._If the basisfor potential eigibility
iSareopening to process a newly accepted condition, " reqular employment” isthe
employment the worker held at thetime of theinjury; when the condition ar ose after claim
closure, "reqular employment” isdetermined asif it were an aggravation claim.

[(10)] (8) "Substantial handicap to employment[,]" [for the purposes of determining eligibility for vocational
assistance,] Means the worker, because of the injury or aggravation, lacks the necessary physical
capacities, knowledge, skills and abilities to be employed in suitable employment. "Knowledge,”
"skills," and "abilities" have meanings as follows:

(a) "Knowledge" means an organized body of factual or procedural information derived
from the worker's education, training and experience.

(b) "Skills" means the demonstrated mental and physical proficiency to apply knowledge.

(c) "Abilities" means the mental and physical capability to apply the worker's knowledge
and skills.

[(1n)] (9) "Suitable employment” or "suitable job" means employment or ajob:

(a) For which the worker has the necessary physical capacities, knowledge, skillsand
abilities;

(b) Located where the worker customarily worked, or within reasonable commuting

distance of the worker's residence|; and]. A reasonable commuting distance is no mor e than 50
miles modified by other factorsincluding, but not limited to:

(A) Wage of thejob. A low wage may justify a shorter commute;
(B) The pre-injury commute;

(C) Theworker's physical capacities, if they restrict theworker's ability to sit or
drivefor 50 miles;

(D) Commuting practices of other workerswho livein the same geogr aphic area;

and

(E) Thedistance from theworker'sresidenceto the nearest cities or townswhich
offer employment opportunities;

(c) Which pays or would average on a year-round basis a suitable wage as defined in
section [(12)](10) of thisrule; and

(d) Which is permanent. Temporary work is suitable if the worker's job at injury was
temporary; and the worker has transferable skills to earn, on a year-round basis, a suitable wage
as defined in section [(12)] (10) of thisrule.

[(12] (210) "Suitable wage" means:
(a) For the purpose of determining eligibility for vocational assistance, awage at least 80
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percent of the adjusted weekly wage [ calculated as described in OAR 436-120-0310] .

(b) For the purpose of providing and/or ending vocationa assistance, awage as close as
possible to 100 percent of the adjusted weekly wage [calculated as described in OAR 436-120-0310] . This wage
may be considered suitable if less than 80 percent of the adjusted weekly wage, if thewageisas
close as possible to the adjusted weekly wage.

[(19)] (11) "Transferable skills" means the knowledge and skills demonstrated in past
training or employment which make a worker employable in suitable new employment. More
genera characteristics such as aptitudes or interests do not, by themselves, constitute transferable
skills.

[14)] (12) "Vocationa assistance" means any of the services, goods, allowances and
temporary disability compensation under these rules [for] t0 assist[ing inthe] an eligible worker
return to work [of an digibleinjured worker] . Th[eterm]iSs does not include activities for determining a
worker's eligibility for vocational assistance.

[15)] (13) "Vocationa assistance provider" means an insurer or other public or private
organization, authorized under these rules to provide vocational assistance to injured workers.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Sta. Impltd.: ORS 656.340
Hist: Filed 6/30/66 as WCD Admin. Order 7-1966, ff. 6/30/66
Amended 12/20/73 as WCD Admin. Order 6-1973, eff. 1/11/74
Amended 11/5/74 as WCD Admin. Order 45-1974, eff. 11/5/74 (Temporary)
Amended 2/6/75 as WCD Admin. Order 4-1975, eff. 2/26/75
Amended 3/29/76 as WCD Admin. Order 1-1976, eff. 4/1/76
Amended 9/29/77 as WCD Admin. Order 3-1977, eff. 10/4/77 (Temporary)
Amended 2/1/78 as WCD Admin. Order 1-1978, eff. 2/1/78
Amended 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80
Amended 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82
Amended 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temporary)
Amended 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-005, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin Order 95-074, eff. 3/1/96
Amended 12/11/96 as WCD Admin Order 96-073, eff. 2/1/97
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0006 Administration of Rules

(1) At any time, the director may order the insurer to determine eligibility or provide
specified vocationa assistance to achieve compliance with ORS chapter 656 and these rules. The
order may be appealed as provided by statute.

(2) Ordersissued by the division in carrying out thedirector's authority to administer
and to enforce ORS 656 and these rules are considered orders of the director.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.283(2), ORS 656.313

Hist: Amended and Renumbered from OAR 436-120-001 and 210, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin Order 95-074, eff. 3/1/96
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0007 Establishing the Adjusted Weekly Wage to Deter mine Suitable Wage

To deter mine a suitable wage as defined in OAR 436-120-0005(12)(a) and (b), the
insurer shall first establish the adjusted weekly wage as described in thisrule. Theinsurer
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must calculate the " adjusted weekly wage"' whenever deter mining or redeter mining a
worker'sdiqgibility.

(1) For the purposes of thisrule, the following definitions apply:
(a) " Adjusted weekly wage" isthewage currently paid as calculated under thisrule.

(b) " Cost-of-living adjustments" or " collective bargaining adjustments" are
increases or decreasesin the wages of all workersperforming the sameor similar jobsfor a
specific employer. These adjustments are not variations in wages based on skills, merit,
seniority, length of employment, or humber of hoursworked.

(c) "Earned income" means gross wages, salary, tips, commissions, incentive pay,
bonuses and the reasonable value of other consideration (housing, utilities, food, etc.)
received from an employer for services performed. Earned income also means gr 0ss
earnings from self employment after deductions of business expenses excluding
depreciation. Earned income does not include fringe benefits such as medical, life or
disability insurance, or employer contributionsto pension plans; or reimbursement of the
worker's employment expenses such as mileage or eqguipment rental.

(d) " Job at aggravation" meansthejob or jobstheworker held on the date of the
aggravation claim; or, for aworker not employed at time of aggravation, thelast job or
concurrent jobs held prior to the aggravation. Volunteer work does not constitute a job for
pur poses of this subsection.

(e) "Job at injury" isthejob on which theworker originally sustained the
compensableinjury.

(f) " Permanent, vear -round employment” isajob with no projected end date or a
job which had no projected end date at time of hire; and on which theworker worked or
was scheduled or projected to work in 48 or more calendar weeks a year. Paid |eave shall
be counted aswork time. Per manent year -round employment includestrial service. It does
not include employment with an annual salary set by contract or self employment.

(g) " Trial service' isemployment designed to lead automatically to per manent,
year -round employment subject only to the employee's satisfactory performance during the
trial service period.

(2) Theinsurer shall determinethe natureof thejob at injury or thejob or jobs at
aggravation by contacting the employer or employersto verify theworker's employment
status. All figures used in determining a weekly wage by this method shall be supported by
verifiable documentation such astheworker's state or federal tax returns, payroll records,
or reports of earnings or unemployment insurance payments from the Employment
Department. Theinsurer shall calculate the worker's adjusted weekly wage as described by
thisrule.

(3) When thejob at injury or thejob at aggravation was temporary or seasonal, and
theworker received unemployment insurance payments during the 52 weeks prior to
injury or aggravation, calculate the weekly wage as follows, then convert to the adjusted
weekly wage as described in section (7) of thisrule:

(a) Combinetheworker's earned income and unemployment insur ance payments
from the 52 weeksprior to theinjury or aggravation. Dividethetotal by 52; or
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(b) Upon written verification of medical incapacity from a licensed physician that
theworker was medically unableto work for any period during the 52 weeks prior to the
injury or aggravation, calculate the weekly wage by dividing the worker's earned income
and unemployment insurance payments for the 52 weeks by the number of weeksthe
wor ker was medically ableto work. Any weeksworked and income ear ned from modified
light duty at reduced wages shall also be excluded from these calculations.

(4) When thejob at injury was other than as described in section (3) of thisrule, use
the weekly wage upon which temporary total disability was based, and then convert the
weekly wage to the adjusted weekly wage as described in section (7) of thisrule.

(5) When thejob at aggravation was other than asdescribed in section (3) of this
rule, calculate the worker's weekly wage using the methods described for determining
temporary total disability in ORS 436-060, and then convert to the adjusted weekly wage as
described in section (7) of thisrule.

(6) When theworker held two or mor e jobs at aggravation, calculate the weekly
wage for each job as described in section (5) and for all jobs asdescribed in section (3). The
wor ker'sweekly wage shall be the higher of the calculations. Then convert the weekly wage
to the adjusted weekly wage as described in section (7) of thisrule.

(7) Adjusted weekly wage: After arriving at the weekly wage pursuant to thisrule,
establish the adjusted weekly wage by deter mining the per centage increase or decrease
from thedate of injury or aggravation, or last day worked prior to aggravation, to the date
of calculation, asfollows:

(a) Contact the employer at injury or aggravation regarding any cost-of-living or
collective bargaining adjustments for workers performing the samejob. When the worker
held two or mor e jobs at aggravation, contact the employer for whom the worker wor ked
the most hours. Adjust the worker's weekly wage by any percentage increase or decr ease;

(b) If theemployer at injury or aggravation isno longer in business and the
worker'sjob was covered by a union contract, contact the applicable union for any cost-of-
living or_collective bargaining adjustments. Adjust the worker'sweekly wage by the
per centage increase or_decr ease; or

(c) If the employer at injury or aggravation isno longer in business or does not
currently employ workersin the samejob category, adjust the worker's weekly wage by
the appropriate factor from the cost-of-living matrix.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340(5) and (6)

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-025, 10/31/94 as WCD Admin Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

436-120-0008  Administrative Review and Contested Cases

(1) Administrative review of vocational assistance matters. Under ORS 656.283(2)
and ORS 656.340(4), aworker wanting review of any vocational assistance matter|, including
disagreement about the selection of avocational assistance provider,] MUst [first] @pply to the director for administrative
review. Also, under ORS 656.340(11) and OAR 436-120-03[&0(3)] 20(9) when the worker and
insurer are unable to agree on avocational assistance provider, the insurer shall apply to the
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director for administrative review. Because effective vocational assistance is best realized in a
nonadversarial environment, the first objective of the administrative review isto bring the parties
to resolution through alternative dispute resolution procedures whenever possible and
appropriate. When adispute is not resolved through mutual agreement or dismissal, the director
shall close the record and issue a Director's Review and Order as described in subsections (f) and
(9). A worker need not be represented to request or to participate in the administrative review
process, which is as follows:

(a) The worker's request for_review must be mailed or_otherwise communicated to the
department no later than the 60th day after the date the worker received written notice of the
insurer's action; or, if the worker was represented at the time of the notice, within 60 days of the
date the worker's representative received actual notice. [Appeals from notices issued prior to January 1, 1988, must be
made no later than May 1, 1996.] 1Ssues raised by the worker where written notice was not provided may be
reviewed at the director's discretion.

(b) The worker, insurer, employer at injury, and vocational assistance provider shall
supply needed information, attend mediation conferences and meetings, and participate in the
administrative review process as required by the director. Upon the director's request, any party
to the dispute shall provide available information within 14 days of the request. The insurer shall
promptly schedule, pay for, and submit to the director any medical or vocational tests,
consultations, or reports required by the director. The worker, insurer, employer at injury, or
vocational assistance provider shall simultaneously send copies to the other partiesto the
dispute when sending material to the director. If necessary, the director will assist an
unrepresented worker in sending copies to the appropriate parties. Failure to comply with this
subsection may result in the following:

(A) If the worker failsto comply without good cause, the director may dismiss the
administrative review as described in subsection (d); or, [if thereis adequate information upon which to meke a
decision,] the director may decide the issue on the basis of available information.

(B) If the insurer, vocational assistance provider, or employer at injury failsto
comply without good cause, the director may [ penalize or sanction the insurer under OAR 436-120-0900, or as otherwise
provided by statute, and may] decide the issue on the basis of available information.

[(C) If the provider fails to comply without good cause, the director may sanction the provider under OAR 436-120-0850, or as
otherwise provided by statute.

(D) If the employer at injury fails to comply without good cause, the director may sanction the employer under OAR 436-120-0900, or
as otherwise provided by statute.]

(c) At the director's discretion, the director may issue an order of deferral to temporarily
suspend administrative r eview]under the circumstances described in paragraphs (A) through (D) of this subsection] . The
order of deferral will specify [director will determine] the conditions under which the review will be
resumed[, and will so specify in the deferral] .

[(A) Claim disposition agreement negotiations arein progress and the parties agree to defer the review pending the outcome of the
negotiations; or

(B) The record cannat be completed because necessary information is not and will not be available for a prolonged period of time.
Examples of such information include, but are not limited to, medical information to be derived from future examinations or physical capacities
evaluations, or results of a scheduled hearing regarding wage at injury or compensability of adenied condition; or

(C) The worker is unable to participate in the administrative review process because of personal or medical problems, or theissueis
premature for review; or

(D) The director determines, on the mation of a party or otherwise, that a deferral will further substantial justi ce.]
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(d) The director may issue an order of dismissal [with prejudice, which does not allow reconsideration of the
issueat alater date,] UNder appropriate conditions. [, including the following:

(A) The worker fails to participate or to provide information under paragraph (1)(b)(A) of thisrule. The worker may appeal the
dismissal under OAR 436-120-0008(2); or

(B) The worker withdraws the request for review. The worker may appeal the dismissal under OAR 436-120-0008(2); or

(C) The worker disposes of vocational rights through a claim disposition agreement; or

(D) Thedirector determines that the director lacksjurisdictional authority to hear the appeal. The worker may appeal the dismissal
under OAR 436-120-0008(3).|

(e) Thedirector shall issue aletter of agreement when the parties resolve a dispute within
the scope of these rules. The agreement will become final on the tenth day after the letter of
agreement is issued unless [the director and the parties agree on adifferent time period] the agr eement specifies
otherwise. Once the agreement becomes final, the director may reconsider approval of the
agreement upon the director's own motion or upon a motion by a party. The director may revise
the agreement or reinstate the review only under one or more of the following conditions:

(A) One or both parties [have] fail[ed] to honor the agreement;
(B) The agreement was based on misrepresentation; or
(C) Implementation of the agreement is not feasible because of unforeseen circumstances.

(f) After the parties have had the opportunity to present evidence, and any meetings or
conferences deemed necessary by the director have been held, the director shall issue afinal
order, including the notice of record contents. The parties will have 60 days from the issuance of
the order to request a contested case hearing before the director.

(9) Thedirector may on the director's own motion reconsider or withdraw any order that
has not become final by operation of law. A party also may request reconsideration of an
administrative order upon an allegation of error, omission, misapplication of law, incomplete
record, or the discovery of new material evidence which could not reasonably have been
discovered and produced during the review. The director may grant or deny arequest for
reconsideration at the director's sole discretion. A request for reconsideration must be mailed
before the administrative order becomesfinal, or if appealed, before the contested case order is
issued.

(h) During any reconsideration of the administrative review order, the parties may submit
new material evidence consistent with this subsection and may respond to such evidence
submitted by others.

(i) Any party requesting reconsideration or responding to a reconsideration request shall
simultaneously notify all other interested parties of their contentions and provide them with
copies of all additional information presented.

(1) A request for reconsideration does not stay the 60 day time period within which the
parties must request a contested case hearing. [However, at the director's sole discretion, anonfinal order may be
withdrawn.]

(2) Contested casesregarding the director'sadministrative review: Under ORS
656.283, orders issued under subsection (1)(g) of thisrule and dismissals issued under
paragraphs (1)(d)(A) and (B) of this rule may be appealed to the director for a contested case
hearing [before aWorkers Compensation Division's administrative law judge] &S follows:

(a) The party must send the request for hearing in writing to the administrator of the
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Workers Compensation Division and shall ssmultaneously send a copy of the request to the other
party(ies). The request must specify the grounds upon which the order is contested.

(b) The party must mail the request to the division within 60 days of the date of the order
[i$ue date] .

(c) Thedivision will conduct the hearing in accordance with the rules governing
contested case hearingsin OAR 436-[0]001.

(3) Contested casesregarding jurisdiction or reimbursement of costs. Under ORS
183.310 through 183.550 and ORS 656.704(2), aworker may appeal an order of dismissal based
on lack of jurisdiction under paragraph (1)(d)(D) of thisrule; or, under ORS 183.310 through
183.550 and ORS 656.704(2), an insurer may appeal department denial of reimbursement for
vocational assistance costs under OAR 436-120-0730 [or of temporary disability compensation costs under OAR 436-
120-0750] as follows:

(a) The party must send the request for hearing [inwriting] to the administrator of the
Workers' Compensation Division. The party must also simultaneously send a copy of the request
to the other party(ies). The request must specify the grounds upon which the denial is contested.

(b) The party must mail the request to the division no later than the 30th day after the
party received the dismissal or written denial.

(c) Thedivision will conduct the hearing in accordance with the rules governing
contested case hearings in OAR 436-[0] 001.

(4) Contested case hearings of civil penalties: Under ORS 656.740 an insurer or an
employer may appeal aproposed order or proposed assessment of civil penalty pursuant to ORS
656.745 and OAR 436-120-0900 (1) through (4)] as follows:

(a) Theinsurer or employer must send the request for hearing in writing to the [ department
administrator of the Workers' Compensation Division. The request must specify the grounds
upon which the proposed order or assessment is contested.

(b) The party must mail the request to the division no later than the [20] 60th day after the
insurer or employer received notice of the proposed order or assessment.

(c) Thedivision shall forward the request and other pertinent information to the Hearings
Division of the Workers' Compensation Board.

(d) The Hearings Division shall conduct the hearing in accordance with ORS 656.740 and
ORS Chapter 183.

(5) Contested case hearings of sanctions and denials of certification or authorization
by the director: Under ORS 183.310 through 183.550, an insurer sanctioned pursuant to ORS
656.447 and OAR 436-120-0900[ 5] (4), avocational assistance provider or certified individual
sanctioned pursuant to ORS 656.340(9)(b) and OAR 436-120-[0850] 915, &[ninsrer] VOcCational
assistance provider denied authorization pursuant to ORS 656.340(9)(a) and OAR 436-120-
0800, or an individual denied certification pursuant to ORS 656.340(9)(a) and OAR 436-120-
0810 may appeal asfollows:

(a) The party must send the request for administrative review in writing to the
administrator of the Workers' Compensation Division. The request must specify the grounds
upon which the action is contested.

DIV.120-13



ORDER NO. 00-055
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
VOCATIONAL ASSISTANCE TO INJURED WORKERS

(b) The party must mail the request to the division no later than the 60th day after the
party received notification of the action, unless the director determines there was good cause for
delay or that substantial injustice may otherwise result.

(c) Thedivision will conduct the hearing in accordance with the rules governing
contested case hearings in OAR 436-[0] 001.

Stat. Auth.: ORS 656.704(2), ORS 656.726(3)
Stat. Impltd.: ORS 183.310 through 183.555, ORS 656.283(2), ORS 656.340, ORS 656.447 ORS 656.740, ORS 656.745
Hist: Filed 5/26/82 as WCD Admin. Order 9-1982, ff.6/1/82
Amended 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Filed 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-191, 5/1/85
Renumbered from OAR 436-61-970, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/1/87 asWCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-210 and 260, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin Order 95-074, eff. 3/1/96
Amended 12/11/96 as WCD Admin Order 96-073, eff. 2/1/97
Amended 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00

436-120-0300 Reinstatement Rights; Responsibilities of Insurer and Worker

[(1) The insurer shall inform a worker with acompensable injury of the employment reinstatement rights and responsibilities of the
worker under ORS chapter 659 and this rule. Thisinformation shall be given:

(a) At thetime of claim acceptance, pursuant to ORS 656.262(6);

(b) At thetime of contact of the worker under OAR 436-120-0320 about the need for vocational assistance, pursuant to ORS
656.340(2); and

(c) Within five days of receiving knowledge of the attending physician's release of the worker to return to work, pursuant to ORS
656.340(3).

(2) Within five days of receiving natification of the attending physician's release, the insurer shall inform the worker about the
opportunity to seek reemployment or reinstatement under ORS 659.415 and 659.420, and inform the employer about the worker's reemployment

ri ghts.]

Stat. Auth.: ORS 656.726(3)

Stat. Impltd.: ORS 656.262(6), ORS 656.340(2) and (3)

Hist: Filed 12/4/81 asWCD Admin. Order 4-1981, eff. 1/1/82
Amended 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp.)
Amended 6/30/83 as WCD Admin. Order 2-1983, ff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-050, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-020, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Repealed 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0310 Establishing the Adjusted Weekly Wage to Deter mine Suitable Wage

[To determine a suitable wage as defined in OAR 436-120-0005(12)(a) and (b), the insurer shall first establish the adjusted weekly
wage as described in thisrule. The insurer must calculate the adjusted weekly wage whenever determining or redetermining aworker's eligibility.

(2) For the purposes of thisrule, the following definitions apply:

(a) "Adjusted weekly wage" is the wage currently paid as calculated under thisrule.

(b) "Cost-of-living adjustments" or "collective bargaining adjustments" are increases or decreases in the wages of all workers
performing the same or similar jobs for a specific employer. These adjustments are not variations in wages based on skills, merit, seniority, length
of employment, or number of hours worked.

(c) "Cost-of-living matrix," as defined in OAR 436-120-0005(2), establishes the factor by which a worker's weekly wage is multiplied

to arrive at the adjusted weekly wage under subsection (9)(c) of thisrule. Thisfactor is based on the percentage increase or decrease in the
maximum temporary total disability rate from the date of injury to the date of calculation.

(d) "Earned income" means gross wages, salary, tips, commissions, incentive pay, bonuses and the reasonable value of considerations
(housing, utilities, food, etc.) from an employer for services performed. Earned income also means gross earnings from self employment after
deductions of business expenses excluding depreciation. Earned income does nat include fringe benefits such as medical, life or disability
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insurance, or employer contributions to pension plans; or reimbursement of the worker's employment expenses such as mileage or equipment
rental.

(e) "Job at aggravation" or "jobs at aggravation™ are the job or jobs the worker held on the date of aggravation; or, for a worker not
employed at time of aggravation, the last job or concurrent jobs held prior to the aggravation. Volunteer work does not constitute ajob for
purposes of this subsection.

(f) "Job at injury" is the job on which the worker originally sustained the compensable injury.

(9) "Permanent, year-round employment" is ajob with no projected end date or ajob which had no projected end date at time of hire;
and on which the worker worked or was scheduled or projected to work in 48 or more calendar weeks a year. Paid leave shall be counted as work
time. Permanent year-round employment includestrial service. It does not include employment with an annual salary set by contract or self
employment.

(h) "Trial service" is employment designed to lead automatically to permanent, year-round employment subject only to the employee's
satisfactory performance during the trial service period.

(2) Theinsurer shall determine the nature of the job at injury or the job or jobs at aggravation by contacting the employer or employers
and obtaining verification of the worker's employment status. The insurer shall calculate the worker's weekly wage using the method described in
sections (3), (4), (5), (6), (7) or (8) of thisrule, whichever is applicable.

(3) Thejob at injury was per manent, year -round employment; employment with an annual salary set by contract; self
employment; or volunteer or other covered employment with no wages:

() Use the weekly wage upon which temporary total disability was based; and,
(b) Convert the weekly wage to the adjusted weekly wage as described in section (9) of thisrule.

(4) Thejob at aggravation was per manent, year -round employment: Calculate the worker's weekly wage as described in
subsections (a) or (b). All figures used in determining a weekly wage by this method shall be supported by verifiable documentation such as
payroll records, the worker's state or federal tax returns, or reports of earnings from the Employment Department.

(a) If the worker was scheduled to work the same number of hours every week, use the weekly wage for the last full week the worker
worked or was scheduled to work; or

(b) If the number of hours worked per week varied, total the worker's earned income from the job at aggravation for the 52 weeks
prior to the aggravation or the last day worked prior to the aggravation, whichever is applicable, and divide the total by the number of calendar
weeks in which the worker had earnings from this job during the applicable 52 weeks; and

(c) After arriving at the weekly wage through subsections (a) or (b), convert to the adjusted weekly wage as described in section (9) of
thisrule.

(5) Thejob at aggravation was employment with an annual salary set by contract:
(a) Divide the documented annual salary by 52 weeks to arrive at the weekly wage; and
(b) Convert the weekly wage to the adjusted weekly wage as described in section (9) of thisrule.

(6) Thejob at injury was other than the kinds of employment listed in section (3) of thisrule; or thejob at aggravation was
other than the kinds of employment listed in sections (4) or (5) of thisrule: Calculate the weekly wage by using subsection (a) or (b),
whichever is applicable. All figures used in determining a weekly wage by this method shall be supported by verifiable documentation such as
the worker's state or federal tax returns, payroll records, or reports of earnings or unemployment insurance payments from the Employment
Department.

(a) Combine the worker's earned income and any unemployment insurance payments from the 52 weeks prior to the injury,
aggravation, or last day worked prior to the aggravation. Divide thetotal by 52; or

(b) If the worker was medically unable to work for any period during the 52 weeks prior to the injury, aggravation, or last day worked
prior to the aggravation; and the worker presents written verification of medical incapacity from alicensed physician, calculate the weekly wage
by dividing the worker's earned income and any unemployment insurance payments for the 52 weeks by the number of weeks the worker was
medically able to work; and

(c) After arriving at the weekly wage through subsection (a) or (b), convert the weekly wage to the adjusted weekly wage as described
in section (9) of thisrule.

(7) At time of injury, the worker held one or morejobsin addition tothejob at injury. This section does not apply if thejob at
injury was volunteer employment or other covered employment with no wages. Calculate the weekly wage as described in subsection (a) and, if
applicable, subsection (b). The worker's weekly wage shall be the higher of the two calculations.

(a) Calculate the weekly wage using the 52 week averaging method described in section (6) of thisrule; and,

(b) If the worker'sjob at injury was permanent, year-round employment; employment with an annual salary set by contract; or self
employment, use the weekly wage on which temporary total disability was based; and,

(c) After arriving at the weekly wage through subsection (a) or (b), convert the weekly wage to the adjusted weekly wage as described
in section (9) of thisrule.

(8) Theworker held two or more jobs at aggravation: Calculate the weekly wage as described in subsection (a) and, if applicable,
subsection (b). The worker's weekly wage shall be the higher of the two calculations.

(a) Calculate the weekly wage using the 52 week averaging method described in section (6) of thisrule; and
(b) If one or more of the worker's jobs at aggravation was permanent, year-round employment or employment with an annual salary

DIV.120- 15



ORDER NO. 00-055
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
VOCATIONAL ASSISTANCE TO INJURED WORKERS

set by contract, calculate the weekly wage using the method described in section (4) or (5) of this rule, whichever is applicable. When making this
calculation for two or more jobs, use only the job which yields the highest weekly wage; and

(c) After arriving at the weekly wage through subsection (a) or (b), convert the weekly wage to the adjusted weekly wage as described
in section (9) of this rule. When making the employer contact required under subsection (9)(a), contact the employer for whom the worker
worked the most hours during the applicable 52 week period if the weekly wage was derived from the calculation under subsection (a). If the
weekly wage was derived from the calculation under subsection (b), contact the employer for the job which yielded the highest weekly wage.

(9) Adjusted weekly wage: After arriving at the weekly wage through section (3), (4), (5), (6), (7) or (8) of thisrule, establish the
adjusted weekly wage as described in subsection (a), (b), or (c), whichever is applicable. All cost-of-living or collective bargaining adjustments
are based on changes from the date of injury or aggravation, or last day worked prior to aggravation, to the date of calculation.

(a) Contact the employer for thejob at injury or aggravation regarding any cost-of-living or collective bargaining adjustments for
workers performing the same job. Adjust the worker's weekly wage by any percentage increase or decrease; or

(b) If the employer for thejob at injury or the job at aggravation is no longer in business and the worker's job was covered by a union
contract, contact the applicable union for any cost-of-living or collective bargaining adjustments. Adjust the worker's weekly wage by the
percentage increase or decrease; or

(c) If the employer for the job at injury or the job at aggravation is no longer in business or does not currently employ workersin the
same job category, adjust the worker's weekly wage by the appropriate factor from the cost-of-living matrix.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340(5) and (6)

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88

Amended and Renumbered from OAR 436-120-025, 10/31/94 as WCD Admin Order 94-058, eff. 1/1/95

Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96

Repealed 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00 (Renumber ed, with amendments, to OAR 436-120-0007.)

[ED. NOTE: Portions of the following rule have been renumbered from OAR 436-120-0330
and 436-120-0370.]

Deter mining Eligibility [and contact of worker] for Vocational Assistance and Selection of
Vocational Assistance Provider

436-120-0320 (1) Theinsurer shall contact a worker with an accepted disabling claim or
claim for aggravation to begin the eigibility determination [process] within five days of [the occurrence
of one] Of the following:

(a) Theinsurer's [receives] receipt of arequest for vocational assistance from the worker [or
the worker's authorized representative] . |f the insurer does not know the worker's permanent limitations, the
insurer shall contact |[request thisinformation from] the attending physician within 14 days of receiving

the request for vocational assistance], unless medical reports document such a determination is premature] . [ If the attending
physician determines the request is premature, the insurer may postpone the determination of eligibility until the projected or actual permanent
limitations due to the injury are known. If there is such a delay, the insurer shall notify the worker and the worker's representative, if applicable;

o] Theinsurer shall notify the worker if the eligibility deter mination is postponed until
per manent restrictions are known or_can be projected.

(b) Theinsurer's [receives| receipt of amedical or investigative report [with] sufficient
[information] t0 document a need for vocational assistance, including [. For sufficient information to exist, there
must be] Medical[ information which gives] Verification of projected or actual permanent limitations due to
theinjury.

[@] () [withinfive days of determining t] The insur er's knowledge that the claim qualifies for
closure because the worker is medically stationary[, theinsurer shall contact the worker to determine igibility for
vocational assistance] . If the claim qualifies for closure under ORS 656.268 (1), the insurer may
postpone the determination until the worker is medically stationary or until per manent
restrictions are known or_can be projected [thereis sufficient medical information] , Whichever occurs first.

(d) Theworker isgranted a permanent disability award.
(2) Theinsurer is not required to determine eigibility if:
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(a) Eligibility has previously been determined under the current opening of the claim;

(b) The worker has returned to regular or other suitable employment with the employer at
injury or aggravation|. if the director subsequently determines the worker did not return to suitable employment, the insurer must
determine dligibility.] ; O

(c) Theworker's claim was closed with no permanent disability award. The
following do not, of themselves, preclude a worker's digibility for vocational assistance:

(A) A finding that aworker isnot entitled to an additional award of per manent
disability on aggravation, or

(B) A finding that a worker is not entitled to a per manent disability award because
of an offset of per manent disability from a prior claim, or

(C) Thedisposition of per manent disability through a claim disposition agr eement

CDA).
(3) Nothing in these rules prevents the insurer(, at its own discretion] from finding a worker

ellgl ble and pI’OVidi ng vocational assistance [prior to the conditions specified in section (1) and (2) of thisrule] at any
time.

(4) [The worker shall, upon written request, provide the insurer with information needed to determine eligibility. The insurer may
set areasonable time for submission of the necessary information. Such information may include, but is not limited to, work history and

education. (5)] The insurer shall [determine whether the worker is dligible for vocational assistance] complete the

eligibility determination within 30 days of the contact required in section[s] (1) [or (2) of thisrule. I
there are delays as discussed in subsection (1)(a) of thisrule, the insurer shall make the determination within 30 days of receiving the necessary

information] Or_if the eligibility deter mination was postponed within 30 days of receipt of
verification of projected or actual permanent limitations.

[(6)] (5) [Theindividua making the dligibility determination shall hold certification under OAR 436-120-0830. However, a
claims examiner certified under OAR 436-055 may] A vocational counselor certified under OAR 436-120 shall
determine if aworker meets eligibility criteria [under OAR 436-120-0330(1) through (4)] .

(6) Theinsurer shall provide the vocational counselor with all existing relevant
medical information regarding the worker's physical capacities and limitations.

(7) After theworker's permanent limitations are known or can be projected, the
wor ker shall, upon written request from theinsurer, provide vocationally r elevant
information needed to deter mine diqgibility within a reasonable time set by theinsurer.

(8) A worker entitled to a vocational €liqgibility evaluation is eligible for vocational
servicesif all thefollowing additional conditions are met:

(a) Theworker isauthorized to work in the United States.

(b) Theworker isavailablein Oregon for vocational assistance. Thisrequirement is
waived if theworker resided outside the state of Oregon at thetimeof injury. Theinsurer
shall consider theworker availablein Oregon if the worker lives within commuting
distance of Oregon or documents, in writing, willingnessto relocate to or within
commuting distance of Oregon within 30 days of being found dligible. Theworker is
responsible for costs associated with being available in Oregon.

(c) Asaresult of thelimitations caused by theinjury or aggravation, the worker:
(A) Isnot abletoreturn to regular employment:
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(B) Isnot ableto return to any other suitable and available wor k with the employer
at injury or aggravation: and

(C) Has a substantial handicap to employment and requir es assistance to over come
that handicap.

(d) None of thereasons for indligibility under OAR 436-120-0350 applies under the
current opening of the claim.

[™] (9) Upon determining the worker eligible, the insurer and worker shall jointly select a
vocational assistance provider [pursuant to 0OAR 436-120-0370] . NO later than 20 days from the datethe
insurer determined the worker digible, theinsurer shall either notify the worker of the
selection of vocational assistance provider, or if the partiesare unableto agree, refer the
disputeto thedirector. Theworker and insurer shall follow the same procedureto select a

new vocational assistance provider. [theinsurer and worker are unable to agree on aprovider or the worker istemporarily
unable to participate, the insurer shall, as described in OAR 436-120-0610(3), notify the worker of the selection of a provider no later than 20

days from the date the insurer determined the worker eligibl e.]

(10) Unless all parties otherwise agreein writing, vocational assistance will be due at
any given time with respect only to one claim of theworker. If theworker is€eligiblefor
vocational assistance under two or more claims, and thereis a dispute about which claim
givesriseto the need for vocational assistance pursuant to theserules, the director will
select the claim for theinjury which resultsin the most sever e vocational impact. |f services
areprovided under morethan one claim at atime pursuant to awritten agreement of all
parties, time and fee limits may extend beyond the limits otherwise imposed in these rules.

Stat. Auth.: ORS 656.726(3), ORS 656.340(9)
Stat. Impltd.: ORS 656.340
Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp.)
Filed 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-111, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended and Renumbered from OAR 436-120-060, 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-035, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

436-120-0330 Eligibility for Vocational Assistance: Conditions

[A worker is eligible for vocational assistance when the six following conditions have been met:

(1) Theworker has sustained an accepted disabling compensable injury. For purposes of determining eligibility, an accepted disabling
compensable injury includes an accepted aggravation claim but not openings after the expiration of aggravation rights. However, a worker who
retains eligibility or aworker who should have been found eligible under a prior opening of the claim will not lose entitlement to digibility upon
entering Board's Own Motion status; and

(2) Prior to claim closure, medical evidence indicates that, because of the injury, the worker will likely have a permanent disability; or,
the worker has a Determination Order, Notice of Closure, Reconsideration Order, Opinion and Order of a Referee, Order on Review by the
Workers' Compensation Board, decision of the Court or an approved stipulation which grants a permanent disability award. The following do not,
of themselves, preclude aworker's eligibility for vocational assistance:

(a) A finding that aworker is not entitled to an additional award of permanent disability on aggravation, or

(b) A finding that aworker is not entitled to a permanent disability award because of an offset of permanent disability from a prior
claim, or

(c) The disposition of permanent disability through a claim disposition agreement (CDA).
(3) Theworker is authorized to work in the United States; and

(4) Theworker is available in Oregon for vocational assistance. The insurer shall consider the worker availablein Oregon if the
worker lives within commuting distance of Oregon or documents, in writing, willingness to relocate to or within commuting distance of Oregon
within 30 days of being found digible. The worker is responsible for costs associated with being available in Oregon.
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(5) As aresult of the limitations caused by the injury or aggravation, the worker:

(a) Is not able to return to regular employment;

(b) Isnot able to return to any other suitable and available work with the employer at injury or aggravation; and
(c) Has a substantial handicap to employment and requires assistance to overcome that handicap.

(6) None of the reasons for ineligibility under OAR 436-120-0350 applies under the current opening of the cIaim.]

Stat. Auth.: ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Filed 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80
Amended 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82
Amended 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp.)
Amended 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-100, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-040, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Repealed 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00 (Renumber ed, with amendments, to OAR 436-120-0320.)

436-120-0340 Deter mining Substantial Handicap

(1) [If afile review does not show the worker has a substantial handicap to employment, theinsurer] A certified
vocational counselor shall perform asubstantial handicap evaluation as part of the eigibility
determination unlesstheinsurer agreesthat the worker has a substantial handicap to
employment. [The evaluation is subject to the following conditions;]

(2) To complete the substantial handicap evaluation [T]the [insurer] VOcational
counselor shall [review, analyze, and] SUbmIt a report documenting the following information:

(&) [Theworker'sr] Relevant work history[. F]for at least the preceding five years [thishistory shall

include, but is not limited to, job titles, Dictionary of Occupational Titles codes, dates of employment, and descriptions of job duti &s] ;

(b) Level of education, proficiency in spoken and written English or other languages,
where relevant, and achievement or aptitude test dataif it exists;

(c) Adjusted weekly wage as determined under OAR 436-120-[0310] 0007 and suitable
wage as defined by OAR 436-120-0005(12)(a);

(d) Permanent limitations due to the injury;
(e) An analysis of the worker's transferable skills, if any;

(f) [1f applicable, a] A list of jobs for which the worker has transferable skillg[, including the Dictionary
of Occupational Titles codes] ;

(9) An analysis of the worker's labor market utilizing standard labor market reference
materialsincluding but not limited to Employment Department (OED) information such as the
Occupationa Program Planning System (OPPS) and Or egon Automated Reporting System
(OARYS) wages-offered data, and material developed by thedivison. When using OARS
wages-offer ed data, the vocational counselor shall usethe median wage (Q2) unlessthereis
sufficient evidence that a higher or lower wageis mor e appropriate. [Theinsurer may also use other
standard labor market reference materials. In cases where Employment Department and other standard labor market] When such data
is [are] NoOt sufficient to make a decision about substantial handicap, the [insurer] Vocational
counselor shall perform individual labor market surveys as described in OAR 436-120-

[04207)]0410(6); and
(h) Consideration of the vocational impact of any limitations which existed prior to the

DIV.120- 19



ORDER NO. 00-055
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
VOCATIONAL ASSISTANCE TO INJURED WORKERS

injury.
[@] (3) The [individua] vVocational counselor who determines whether the worker is

eligible for vocational assistance based on a substantial handicap assessment shall sign the
following statement:

My signature certifies | have reviewed and analyzed the material referenced in this
evaluation report in making my decision regarding whether this worker is eligible for vocational
assistance.

Stat. Auth.: ORS 656.726(3)

Stat. Impltd.: ORS 656.340(5) and (6)

Hist: Filed 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074 eff, 3/1/96
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0350  In€ligibility and End of Eligibility for Vocational Assistance

[Under the current opening of a claim, aworker found ineligible or whose eligibility ends under this rule may again become digible
only through the redetermination process described in OAR 436—120—0360.] A worker isingli gl ble or the worker's
eligibility ends when [oneor more] @any of the following [eighteen] conditions apply:

(1) Theworker does not or no longer meets the éigibility requirements as defined in
OAR 436-120-[0330] 0320. [When ending dligibility under this section, the following apply. ()] The insurer must have

obtained new information [regarding, but not limited to, one of the following: the worker's limitations due to the injury as
established by the attending physician or a preponderance of medical evidence based on objective medical findings, the worker's work history or
education, or a change in the weekly wage upon which the temporary total disability rateis calculated. (b) New information is defined as

information] Which did not exist or which the insurer could not have discovered with reasonable
effort at the time the insurer determined eligibility.

(2) The worker's lack of suitable employment is not due to the limitations caused by the

i nj ury_or which existed beforetheinjury. [Under ORS 656.268(12), however, if the attending physician has approved the
worker's return to employment and there is alabor disputein progress at the place of employment, the refusal of the worker to return to that

employment will not cause the loss of any vocational assistance available under these rules.]

(3) Theworker has been employed at |east for 60 days in suitable employment after the
injury or [caimfor] aggravation [for 60days] and any necessary wor ksite modification isin place.
[This provision shall not apply if the worker is not medically stationary, and further vocational assistance is required to overcome obstacles to the

worker's continued empl oyment.]

(4) Theworker, prior to beginning an authorized return-to-work plan, refused an
offer of suitable employment, or left suitable employment after the injury or aggravation for a
reason unrelated to the limitations due to the compensable injury. [Theinsurer shall verify that the employment
meets all the requirements of suitable employment as defined in OAR 436-120-0005(11).] If the employer-at-injury offers
employment to anon-medically stationary worker, the offer must be made in accordance with
OAR 436-060.

(5) Theworker, prior to beginning an authorized return-to-work plan, refused or
failed to make a reasonable effort in available light-duty work intended to result in suitable
employment. Prior to finding the worker ineligible or ending eligibility, the insurer shall
document the existence of one or more suitabl e jobs which would have been available for the
worker upon successful completion of the light-duty work. If the employer-at-injury offers such
employment to anon-medically stationary worker, the offer must be made in accordance with
OAR 436-060.
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(6) The worker has declined or has become unavailable for vocational assistance. [The
insurer shall determine whether the worker is declining or is not available for good cause]. If theinsurer does not consider
the reason for declining services or unavailability to befor good cause, theinsurer shall
warn theworker prior to finding theworker indligible or ending theworker's diqgibility
under this section. Good cause shall include, but is not limited to, medically documented

worker ilIness, [and] the documented serious illness or death of an immediate family member. [if
the insurer does not consider the reason for declining services or unavailability to be for good cause, the insurer shall warn the worker as
described in OAR 436-120-0610(9) prior to finding the worker ineligible or ending the worker's eligibility under this section.

(7) Theworker has failed, after written warning, to participate [fully in an evaluation of digibility or a
vocational evaluation required by theinsurer] 1N the vocational assistance process, or to provide] requested]
relevant information [which ismaterial to such eval uations] . [(8) The worker has failed, after written warning, to participate fully
in the development of areturn-to-work plan. However, n] NO written warning is required if the worker refusesa
suitabletraining sitef,] after the vocational counselor and worker have [mutually] agreed in
writing upon a return-to-work goal|, the worker refuses asuitable training site] .

[(9] (8) The worker hasfailed, after written warning, to comply [fuly] with the [workers
responsibilitiesin a] return-to-work plan. [w] No written warning is [not] required if the worker stops
attending training without good cause].], or [(10) Theworker has stopped attending training] Without notifying
[either] the [vocational assistance provider] VOcational counselor or the insurer.

[11)] (9) The worker's lack of suitable employment cannot be resolved by [currently]
providing vocational assistance. [Thisincludes circumstances in which the worker cannot benefit from, or participate in,
vocational assistance because of medical conditions]

[(12] (10) The worker has misrepresented a matter material to evaluating eligibility or
providing vocational assistance.

[(13) The worker has been determined under ORS 656.268 to have no permanent disability, except as provided in OAR 436-120-
0330(2)(&)(b)(c).

(14) Theinsurer has denied the claim under which the eigibility was determi ned.]

[(15)] (11) The worker has refused, after written warning, to return property provided by
the insurer or reimburse the insurer after the insurer has notified the worker of the repossession;
or the worker has misused funds provided for the purchase of property or services [under OAR 436-
120-0700 and 0710] . NO vocational assistance shall be provided under the current or subsequent
openings of the claim until the worker has returned the property or reimbursed the funds.

[e)] (12) The worker physically abused any party to the vocational process, or after
written warning, has continued to sexually harass or threaten to physically abuse [the vocational
assistance provider, trainer, or employees of the insurer or department] @NY party to the vocational process. [written
warning is not necessary for the insurer to end the eligibility of aworker who physically abuses any party to the vocational assistance process]
This section does not apply if such behavior is the result of adocumented medical or mental
condition. In such asituation, eligibility should be ended under section [(11)] (9) of thisrule.

[(17)] (13) The worker has entered into a claim disposition agreement (CDA) which

di SPOSeES of vocationa assistance €li gl bil ity. [Thefollowi ng conditions apply: (a) Theinsurer shall not suspend vocational
services and the worker must continue to participate in vocational services until the date the CDA is filed with the Workers' Compensation Board

(Board), unlesst] T he parties may agree in writing to [such] suspen[sion]d vocational services pending
approval by the Workers Compensation Board (Board).

[(b) If the Board disapproves or the worker withdraws the CDA, the insurer shall resume vocational assistance.
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©] Theinsurer shall end eligibility when the Board approves the CDA.

[ (d) When ending dligibility, theinsurer shall file a closing status report as described in OAR 436-120-0600(4).] NO notice
regarding the end of eligibility [under 0AR 436-120-0610] IS required.

[(18)] (14) The worker has received maximum direct employment services [under OAR 436-
120-0430(3) or (4)] @nd is not entitled to other categories of vocational assistance.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp.)
Filed 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-126, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended and Renumbered from OAR 436-120-090, 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-045, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0360 Redeter mining Eligibility for Vocational Assistance

[Upon notice of one or more of the circumstances listed in sections (1) through (8) of thisrule, the insurer shall redetermine the
eligibility of aworker previously found ineligible or whose eligibility ended. If the worker's eligibility previously ended,the insurer shall the
insurer shall presume the worker still has a substantial handicap to employment unless it possesses new information as defined in OAR 436-120-
0350(1)(b). The insurer shall complete the eligibility determination within 35 days If a substantial handicap determination is performed;

otherwise, the insurer shall complete the determination within 14day3] If aworker was DI’G’\/iOUSlV found ineliqible or
theworker'sdigibility ended for any of the reasons specified below, upon notification of a
change of circumstancestheinsurer shall redetermine diqgibility. Theinsurer shall
completethe digibility evaluation within 35 days of one of the following:

(1) Theworker, for good cause, declined or was not available for vocational assistance
[services as described in OAR 436-120-0350(6)] , OF the barrier causing the worker's lack of suitable
employment could not be resolved by [the provision of] providing vocational [ services as described in OAR 436-
120-0350(11)] assistance, and those circumstances have changed. [ so there would no longer be a barrier to vocational
assistance. Prior to beginning redetermination, t] T he insurer may require the worker to provide documentation
the barrier no longer exists, including medical or psychological reportsrelating to
noncompensable conditiong]:].

(2) The [insurer found the worker ineligible or ended the worker's eligibility because the] WOrker was not available
in Oregon [as described in OAR 436-120-0330(4)] , @nd the worker becomes available. [if the insurer's notice of
ineligibility or end of eligibility was issued on or after January 1, 1995, t] T he worker must request redetermination
within six months of the worker's receipt of the insurer's notice.

(3) The worker's [eigibility ended or the worker was found ineligible because the insurer denied a] Claim was
denied, and the claim islater accepted and all appeals exhausted[;].

(4) [The insurer determined it erred in a previous digibility determination or in the original decision to end digibility;

(5)] The [insurer previously found the worker ineligible or ended the worker's eigibility because the] worker was
[ determined under ORS 656.268 to have no] NOt awar ded permanent disability and the worker [lae] islater
awarded permanent disability[;].

[(6)] @ The [insurer previously found the worker ingligible or ended the worker's eligibility because the] worker was
not authorized to work in the United States, and the worker is now authorized to work in the
United States. [If theinsurer's notice of indligibility or end of digibility was issued on or after January 1, 1995, the worker must request
redetermination within six months of the date the authorization to work is granted;] T he time limit set in this section
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appliesto any worker found indligible or whose dligibility ended because the worker was
not authorized to work in the United Statesregardless of the date of the notice of
ingligibility or end of dligibility wasissued. Within six months of the date of theworker's
receipt of theinsurer'snotice of ineligibility or end of diqibility, the worker must:

(a) Request redeter mination; or

(b) Submit evidenceto theinsurer that the worker has applied for authorization to
work in the United States and is awaiting a decision by the United States | mmigration and
Naturalization Service (INS). Theworker shall promptly providetheinsurer with a copy
of any decision by the INS. Theinsurer shall redetermine dligibility upon receipt of
documentation of theworker'sauthorization to work in the United States.

(6) Theworker was unavailable for vocational assistance dueto short-term
incarceration for a matter unrelated to theworker's claim and is now available. Within six
months of the date of the worker'sreceipt of theinsurer'snotice of indligibility or end of
digibility, the worker must:

(a) Request redeter mination; and

(b) Submit evidenceto theinsurer that the worker isnow availableto participatein
vocational assistance.

(7) Prior to claim closure aworker's limitations due to the injury became more restrictive.
[, as documented by the attending physician or a preponderance of medical evidence. Such changesin limitations must be based on objective
medical evidence supported by objective findings; or]

(8) Prior to claim closur etheinsurer accepts a new condition which was not
considered in the original deter mination of the worker's eligibility.

[®] (9) Theworker returned to work [P]prior to the worker becoming medically
stationar Y, [the insurer ended the worker's eligibility or found the worker ineligible because the worker had returned to work or accepted an
offer of employment. Later] aNd the physician |ater rescind[ed]s the release.

(10) Theworker returned to work prior to becoming medically stationary, and [based
on medical evidence supported by objective findings; or] the worker [or the worker's representative] requ&sts a
redetermination within 60 days of the mailing date of the Notice of Closure or Determination
Order.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended and Renumbered from OAR 436-120-095, 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-055, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 12/11/96 as WCD Admin Order 96-073, eff. 2/1/97
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0370 Selection of Vocational Assistance Provider

[(1) Theinsurer shall select anindividual certified under OAR 436-120-0830 to determine if the worker is eligible for vocational
assistance. Theinsurer may use its own certified staff, or assign the worker to a vocational assistance provider holding authorization under OAR
436-120-0800.

(2) For aworker determined eligible for vocational assistance, theinsurer shall contact the worker or the worker's representative, if
applicable, and the parties shall jointly select a vocational assistance provider.

(3) When the worker and insurer are unable to agree on a vocational assistance provider, theinsurer shall notify the Workers
Compensation Division immediately. The division will resolve the dispute in accordance with the provisionsof OAR 436-120-0008(1). If
agreement is not reached, the director shall select an authorized provider. Such selections are at the sole discretion of the director. In making such
selections the director may consider various criteria including the ability of the provider to meet any special needs of the worker and the
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geographic proximity of the provider to the worker.

(4) Theinsurer and the worker may jointly select a new vocational assistance provider. If the parties disagree that a new provider is
needed, the division will resolve the dispute as provided in OAR 436-120-0008(1). If the division determines a new provider is needed and must
make the selection, it will do so as described in section (3) of thisrule.

(5) Upon natification of suspension or revocation of avocational assistance provider's authorization under OAR 436-120-0850, the
insurer shall contact affected workers within seven days for reassignment to another mutually acceptable provider authorized under OAR 436-

120-0800.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340(11)

Hist: Filed 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80

Amended 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82

Amended 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp.)

Amended 6/30/83 as WCD Admin. Order 2-1983, ff. 6/30/83

Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84

Renumbered from OAR 436-61-120, 5/1/85

Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86

Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88

Amended and Renumbered from OAR 436-120-070, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Repealed 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00 (Renumber ed, with amendments, to OAR 436-120-0320.)

436-120-0400 Selection of Category of Vocational Assistance

(1) Theinsurer shall select the category of vocational assistance [w]within 30 days of
the date of the insurer's referral to a vocational assistance provider, but no later than 50 days after
the determination of eligibility[, theinsurer shall select the category of vocational assistance to which the worker is entitled and
shall notify the worker of the reason for its decision in accordance with OAR 436-120-0610] . The insurer shall notify the
worker and document [by report or filenotes] the reason [raionale] for its decision. [Thefollowing arethe
categories of vocational assistance and the criteriato be used in selection:]

(2) Theinsurer shall select one of the following categories of assistance:

@)_A vocational evaluation, [which asdststhe insurer in determining the category of services necessary for aworker
to obtain suitable new employment. VVocational evaluations are subject to the conditions described in OAR 436-120-0410 and 0420. The insurer
shall perform avocational evaluation only if the insurer does not have] if the insurer lacks sufficient information to
choose between training and direct employment services or to determine if the worker can
benefit from vocational assistance.

[@] (b) [Ad]Direct employment [plan] SErViCeS, [which assists aworker to obtain suitable new employment

under the conditions described in OAR 436-120-0430. The insurer shall develop adirect employment plan for an eligible worker when the insurer
finds one or more direct employment services under OAR 436-120-0430 sufficient to enable the worker to obtain suitable new employment. A

finding that a direct employment plan is sufficient also requires afinding that] ﬂ the worker has the necessary transferable
skillsto obtain suitable [for the] new empl oyment. [Direct employment services are appropriate only if training will not
bring the worker a wage significantly closer to 100 percent of the wage calculated under OAR 436—120—0310.]

[(3)] (g) [A t] TIr aini ng [plan] ) [which assists aworker to obtain suitable new employment under the conditions described in
OAR 436-120-0440 and 0450. The insurer shall develop atraining plan for an eligible worker when the insurer finds a direct enployment planis
not sufficient for the worker to obtain suitable new employment, other than by reason of the current, short-term conditions in the worker's labor

market; and, the worker, only with training, can] if the worker needstraining in order to return to employment
which pays awage significantly closer to 100 percent of the adjusted weekly wage [calculated under
OAR 436-120-0310] . "Significantly closer" may vary depending on severa factors, including, but not
limited to, the worker's wage at injury, adaptability, skills, geographic location, limitations and
the potentia for the worker's income to increase with time as the result of training.

[(4) Theinsurer shall reconsider the category of vocational assistance if the worker has a change in permanent limitations due to the
injury which affects the suitability of the vocational assistance selected. The insurer shall make its decision within 30 days of receiving a report
documenting such a change in limitations as established by a preponderance of medical evidence based on objective findings.

)] (3) Theinsurer [may] shall reconsider the category of vocational assistance within 30
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days of the insurer's knowledge of a changein circumstances including [under other conditions which
include], but [are] NOt limited to, the following:

(a) A change in the worker's [ circumstances which could not have been predicted at the time the selection was made,
or] permanent limitations;

(b) A change in the labor market[,]; or
(c) The category of vocational assistance provesto be inappropriate.

[(6) If, pursuant to sections (4) and (5) of thisrule, the insurer selects adifferent category of vocational assistance, the insurer shall
notify the worker of the reason for the change in accordance with OAR 436—120—0610.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340(7)

Hist: Filed 12/17/87 as Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-083 and 085, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

[ED. NOTE: Portions of the following rule have been renumbered from OAR 436-120-
0420]

436-120-0410 Vocational Evaluation

(1) [An individual certified in accordance with OAR 436-120-0830 shall complete a vocational evaluation and provide the insurer
with areport within 45 days of the insurer's selection of vocational evaluation under OAR 436-120-0400 unless the necessary information cannot

be obtained, with reasonable effort, within that time.] VW hen the insurer selectsthis category of vocational
assistance, a certified vocational counsdor shall complete the evaluation and report within
45 days, and provide a copy to all parties.

[(2) Vocational evaluations shall incorporate, but not duplicate, information obtained from an dligibility evaluation or any prior
vocational evaluati on.]

(a) Vocational testing shall be administered by an individual certified to administer

the test.[ whichisused to measure intelligence, aptitudes, achievements, abilities, interests and personality, by using standard and generally
accepted measures and is subject to the following conditions:

(a) The person administering and interpreting the test shall have the certification and qualificationsto do so;]

(b) [The test administrator shall submit awritten report to the insurer which shall include a description of the test results and their
relationship to vocational goal planning.] A wor k evaluation shall be performed by a Certified Vocational
Evaluation Specialist (CVE) or Certified Work Adjustment Specialist (CWA), certified by
the Commission on Certification of Work Adjustment and Vocational Evaluation
Specialists.

(2) On-the-job evaluations shall evaluate a worker'swork traits, aptitudes,
limitations, potentials and habitsin an actual job environment.

(a) First, the vocational counsglor shall perform ajob analysisto determineif the
job iswithin theworker's capacities. Theinsurer shall submit thejob analysisto the
attending physician if thereis any question about the appropriateness of the job.

(b) The evaluation should normally be no less than five hours daily for four
consecutive days and should normally last no longer than 30 days.

(c) The evaluation does not establish any employer/employee relationship.
(d) A written report shall evaluatetheworker's performancein the areasoriginally
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identified for assessment.

(3) Situational assessment is a procedur ethat evaluates a worker's aptitude or wor k
behavior in a particular learning or work setting. |t may focus on aworker's overall
vocational functioning or answer specific questions about certain types of work behaviors.

(a) The situational assessment requiresthese steps: planning and scheduling
observations; observing, describing and recording work behaviors; organizing, analyzing
and interpreting data; and synthesizing data including behavioral data from other
pertinent sour ces.

(b) The assessment should normally be no less than five hours daily for four
consecutive days and should normally last no longer than 30 days.

(4) Work adjustment iswork-related activitiesthat assist workersin under standing
the meaning, value, and demands of work. It may include the assistance of a job coach.

(5) Job analysisis a detailed description of the physical and other demands of a job
or job goal based on direct observation of thejob.

(6) Labor market surveys are obtained from direct contact with employers, other
actual labor mar ket information, or from other surveys completed within 90 days of the

report date.

(a) A labor market survey is needed when standard labor mar ket reference
materials do not have adeguate infor mation upon which to base a decision, or thereare
questions about aworker's specific limitations, training and skills, which must be
addressed with employersto deter mineif areasonable labor market exists.

(b) The person giving the infor mation must have hiring responsibility or dir ect
knowledge of the job's requirements; and thejob must exist at the firm contacted.

(c) Thelabor market survey report shall include, but is not limited to, the date of
contact; firm name, address and telephone number ; hame and title of person contacted; the
qualifications of personsrecently hired; physical requirements; wages paid; condition of
hire (full-time, part-time, seasonal, temporary); date and number of last hirg(s); and
available and anticipated openings.

(d) Specific openings found in the cour se of alabor market survey arenot, in
themsalves, proof a reasonable labor market exists.

(7) The vocational evaluation report shall include], but isnot limited to, the following, unless the

information is available as part of an eligibility evaluation or is not relevant:

(a) A description of the worker's current medical condition and limitations due to the injury;
(b) A description of the worker's education and training;

(c) A description of the worker's employment history including job durations, wages, specific job duties, and Dictionary of
Occupational Titles codes;

(d) A description of the worker's transferabl e skills;

(e) A summary of any vocationa testing, on-the-job evaluations, work evaluations and other assessments related to potential
vocational objectives;

(f) A listing of the geographical areas where the worker iswilling to work in addition to that described in OAR 436-120-0005(11)(b);
(9) Any relevant pre-existing conditions;

(h) Other information including, but not limited to, job analyses and labor market surveys related to potential vocational objectives.
The labor market survey should include a discussion of the worker's work experience, training and limitations in relation to the job requirements

described by employers contacted; Al analysis of all vocational information, and a [(i)A conclusion which
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describes] recommendation of the category [and extent] Of vocational assistance], either direct employment
services or training] Needed for the worker to obtain suitable employment. [; and ()] Thereport must
include the worker's signature indicating the worker has read and received a copy of the report.
Certain information may be excluded from the report, as alowed by ORS 192.525. The signature
does not imply the worker's agreement with the conclusions of the evaluation. The [provider shall allow
the] worker [to] may attach written comments to the evaluation report.

[#] (8) Upon receipt of the vocational evauation report, the insurer shall [decide] notify
the worker within ten days whether the worker [shal] will receive direct employment services or
training, or that the worker is unable to benefit from vocational assistance], and shall notify the worker in
accordance with OAR 436- 120—0610] .

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340(7)

Hist: Filed 12/17/87 asWCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-081, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff 3/1/96
Amended and Renumbered from OAR 436-120-0420, 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0420  Vocational Evaluation: Components

[A vocational evaluation includes any one or more of the following components:

(1) Vocational testing, which is used to measure intelligence, aptitudes, achievements, abilities, interests and personality, by using
standard and generally accepted measures and is subject to the following conditions:

(a) The person administering and interpreting the test shall have the certification and qualifications to do so;

(b) The test administrator shall submit awritten report to the insurer which shall include a description of the test results and their
relationship to vocational goal planning.

(2) Work evaluation, which isthe use of standardized work samples, psychometric and other vocational testsin a systematic and
comprehensive process to determine aworker's vocational abilities and needs, and the interpretive report which documents the results and
meaning of the evaluation. The person performing this evaluation shall be certified as a Certified Vocational Evaluation Speciaist (CVE) or
Certified Work Adjustment Specialist (CWA) by the Commission on Certification of Work Adjustment and VVocational Evaluation Specialists or
have been certified to perform work evaluations by the division on or before December 31, 1994.

(3) On-the-job evaluation, which is provided to evaluate aworker's work traits, aptitudes, limitations, potentials and habitsin an
actual job environment, with specific focus on a particular occupation or industry. An on-the-job evaluation is subject to all of the following
conditions:

(a) The evaluation shall focus on a specific job, occupation or industry and shall include a written description of the vocational and
related areas to be assessed,;

(b) The counselor shall perform ajob analysis of thejob to be evaluated and will proceed with the evaluation only if the job iswithin
the worker's capacities. Theinsurer shall submit the job analysis to the attending physician if thereis any question about the appropriateness of
the job;

(c) The evaluation shall normally be no less than five hours daily for four consecutive days and shall normally last no longer than 30
days. For pre-1986 injuries, the division will not reimburse for more than two on-the-job evaluations or evaluations which do not meet the
guidelinesin this subsection without prior administrative approval;

(d) The evaluation is primarily for the worker's benefit, rather than the participating employer's; does not imply any
employer/employee relationship and will not necessarily result in a permanent job with the cooperating employer; and the cooperating employer
does not expect a substantial gain from the worker's activity. The value of any product produced or work performed shall be offset by the
evaluator'stimein providing the evaluation;

(e) The worker being evaluated does nat displace an employee; and

(f) The evaluation shall result in awritten report which details the worker's performance in the areas originally identified for
assessment.

(4) Situational assessment, which is a systematic procedure to evaluate a worker's aptitude or work behavior in a particular learning
or work setting. Its focus may be to determine aworker's overall vocational functioning or to answer specific questions about certain types of
work behaviors. A situational assessment is subject to the following conditions:

(a) The situational assessment requires these steps: planning and scheduling observations; observing, describing and recording work
behaviors; organizing, analyzing and interpreting data; and synthesizing data including behavioral data from other pertinent sources.

(b) The assessment shall normally be no less than five hours daily for four consecutive days and shall normally last no longer than 30
days. For pre-1986 injuries, the division will not reimburse for more than two assessments or assessments which do not meet the guidelinesin
this subsection without prior administrative approval.
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(5) Work adjustment, which uses work-related activities to assist workers in understanding the meaning, value, and demands of
work. It may include the assistance of ajob coach. For pre-1986 injuries the division will not reimburse for work adjustment longer than eight
weeks without prior administrative approval.

(6) Job analysis, which isthe detailed description, or making the description, of the physical and other demands of ajob or
occupational goal based on direct observation of the job.

(7) Labor market survey, which isthe information compiled, or the compiling activity, to determine the wages, hiring practices and
availability of suitable employment with regard to a specific worker, obtained from direct contact with employers, others having actual labor
market information or from other surveys of this kind completed within 90 days of the report date.

(a) A labor market survey is not needed when the question is availability of employment and the Oregon Employment Department's
Occupational Program Planning System (OPPS) or other statistical labor market resources designated by the director support a reasonable labor
market; or if thereis a question about wages and adequate information is available from the Employment Department's wages-offered data. When
using the Employment Department's wages-offered data, the insurer shall use the median wage (Q2) unless the insurer documents factors which
would qualify the worker for a different wage.

(b) A labor market survey is needed when the sources given in subsection (a) or other standard |abor market reference materials do not
have adequate information upon which to base a decision, or there are questions about a worker's specific limitations, training and skills which
must be addressed with employers to determine if a reasonable labor market exists.

(c) For alabor market survey to be valid, the questions asked shall relate to specific job goals; the person giving the information must
be the one who hires for the position being discussed or has direct knowledge of the job's requirements; and the job being researched must exist at
the firm contacted.

(d) Thelabor market survey report shall include, but is not limited to: the date of contact; firm name, address and telephone number;
name and title of person contacted; the qualifications of persons recently hired; physical requirements; wages paid; condition of hire (full-time,
part-time, seasonal, temporary); date and number of last hire(s); and available and anticipated openings.

(e) Specific openings found in the course of alabor market survey are not, in themselves, proof a reasonable labor market exists]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340(7)

Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temporary)

Filed 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83

Amended 12/14/83 as WCD Admin. Order 5-1983. eff. 1/1/84

Renumbered from OAR 436-61-060, 5/1/85

Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86

Amended and Renumbered from OAR 436-120-030, 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88

Amended and Renumbered from OAR 436-120-075 and 081, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Renumbered to 0410 asWCD Admin. Order 00-055, eff. 6/1/00 (Renumber ed, with amendments, to OAR 436-120-0410.)

436-120-0430 Direct Employment

(1) Theinsurer shall provide an eligible worker with four months of direct
employment services dating from the date theinsurer approves a direct employment plan

or_the completion date of an authorized training plan. [Direct employment services consist of direct employment
plan development, which may include any of the vocational evaluation components listed under OAR 436-120-0420, and plan implementation. A
direct employment plan assists a worker to obtain suitable new employment, with the help of one or more direct employment services as

folows:] Direct employment servicesinclude, but are not limited to, the following:
(& Vocational evaluation, if needed.
(b) Employment counseling.

[)] (c) Job search skillsinstruction, which [isusedto] teaches workers how to write
resumes, research the job market, locate suitable new employment, complete employment
applications, interview for employment, and devel op other skills related to looking for suitable
new employment.

[(c)] (g)_JOb devel opment, which [is identifying, targeting and contacting, or] ass St[ing]§ the worker to
contact appropriate prospective employers, and [assisting theworker in] With related return-to-work
activit[y] @S [In requiring worker participation in job development activities, the insurer shall consider the worker's job search skills.]

[(@] (€) Job analysis [asprovided in OAR 436-120-0420(6)] -

[(e) Return-to-work follow-up, which is contacting a worker and employer after the worker returns to work to insure thework is
suitable and providing necessary assistance, while the worker remains eligible, to help continue the employment.
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(f) Other services of a direct employment nature. For pre-1986 injuries, administrative approval isrequi red.]

(2) Theinsurer shall provide return-to-work follow-up [during thefirst] for_at |east 60 days
after the worker becomes employed[, and for aslong thereafter as the insurer finds necessary to help continue the employment
while the worker remains eligible under section (3) or (4) of thisrule.] to ensurethework issuitable and to provide
any necessary assistance which enables the worker to continue the employment.

(3) [The insurer shall provide an eligible worker with four months of direct employment services dating from the date the insurer
approves a direct employment plan or the completion date of an authorized training plan. This rule does not apply to labor market surveys or job

analyses as part of avocational evaluation, or to return-to-work follow-up during the first 60 days after the worker becomes empl oyed.]

Direct employment Services [may beavailable beyond] @r e available for mor e than four months [the
expiration date] 1 [circumstances beyond the worker's control caused] the WOrKer [to receive less than the normal extent of services and
to need further services. For pre-1986 injuries, such additional services require administrative approval.] Was unable to participate
for good cause.

[(4) If the worker is not medically stationary upon the completion of the four month period and has not received sufficient direct
employment services, the insurer shall continue direct employment services until claim closure. For the purpose of this section, "sufficient"
means the worker's permanent limitations are defined; the worker has adequate job search skills; and suitable employment existsin areasonable

quantity, regardless of whether positions are currently availabl e.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340(7)
Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temporary)
Filed 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983. eff. 1/1/84
Renumbered from OAR 436-61-060, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended and Renumbered from OAR 436-120-030, 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-075 and 083, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00

[ED. NOTE: Portions of the following rule have been renumbered from OAR 436-120-
0450.]

436-120-0440  Training

(1) [A training plan assists a worker to obtain suitable employment and consists of one or more of the kinds of training described in
this section, progress monitoring and, as necessary, one or more of the direct employment services under OAR 436-120-0430. Training services
consist of training plan development, which may include any of the vocational evaluation components listed under OAR 436-120-0420, and plan

implementation.] T raining services include a vocational evaluation if needed, plan development,
training, monthly monitoring of training progress, and job placement services as necessary.

(2) Training [of any and all kinds] 1S limited to an aggregate [duration] of 16 months, subject to
extension to 21 months by the director for aworker with an exceptional disability resulting from
the compensabl e condition(s) and any limitations which existed prior to the injury or_an
exceptional loss of earning capacity.

(a). "Exceptional disability" is defined as disability equal to or greater than the complete
loss, or loss of use, of both legs. Exceptional disability also includes brain injury which resultsin
impairment equal to or greater than Class |11 as defined in OAR 436-035.

(b) An " exceptional loss of earning capacity exists when no suitable training plan of
16 monthsor lessislikely to eiminate the worker's substantial handicap to employment.
The extension must allow the worker to obtain a wage " significantly closer," as described
in OAR 436-120-0400(2)(c), to the worker's adjusted weekly wage and at |east ten per cent
greater, than could be expected with a shorter training program.
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(3) A worker enrolled and actively engaged in training shall receive temporary disability
compensation subject to [0AR 436-120-0740 and]| OAR 436-060, and payment of awar ds of
per manent disability are suspended. At the insurer's discretion, training costs may be paid for
periods longer than 21 months, but in no event shall temporary [tota] disability compensation be
paid for aperiod longer than 21 months. [Temporary disability compensation and vocational assistance costs during training
are also subject to the conditions under OAR 436-120-0710, 0720, 0730, and 0750.]

(4) The selection of plan objectives and kind of training shall attempt to minimize the
length and cost of training necessary to prepare the worker for suitable employment.
Notwithstanding OAR 436-120-[0330(4)] 0320(8)(b), the director may order the insurer, or the
insurer may elect, to provide training outside Oregon if such training would be more timely,
appropriate or cost effective than other alternatives. The [individua who] plan must be develop[s|ed
and monitor[s]ed by a vocational assistance provider certified pursuant to these rules [such out-
of-state training must be certified under OAR 436-120-0810] .

(5) Training status continues during the following br eaks:
(a) A regularly scheduled break of not more than six weeks between fixed school

terms

(b) A break of not mor e than two weeks between the end of one kind of training and
the start of another for which the starting dateisflexible; and

(c) A period of illness or recuperation which does not prevent completion of the
training by the planned date.

(6) On-the-job training preparestheworker for per manent, suitable employment
with the training employer and for employment in the labor market at large. On-the-job
training shall bethe considered first in developing a training plan. The following conditions
apply:

(a) Training timeislimited to a duration of 12 months.

(b) Theon-the-job training contract between the training employer, theinsurer, and
theworker shall include, but is not limited to, the worker's name; the employer'slegal
business name, Workers Compensation Division Employer Registration number, and the
name of theindividual providing thetraining; thetraining plan start and end dates; thejob
title, thejob duties, and the skillsto be taught; the base wage and the ter ms of wage
reimbursement; and an agreement that the employer will pay all taxes normally paid on
the entire wage and will maintain workers compensation insurance for thetrainee. If the
training preparesaworker for ajob uniqueto thetraining site, the contract must
acknowledge that thetraining may not preparethe worker for jobs elsewhere.

(c) Theinsurer shall not reimburse the training employer 100 per cent of the wages
for the entire contract period.

d) Theinsurer shall pay temporary disability compensation as provided in ORS
656.212.

(e) Theworker's schedule shall bethe same asfor aregular full-time employee. The
schedule may be modified to accommodate the wor ker's documented medical condition or
class schedule.

(7) Skillstraining is offered through a community college, based on predeter mined
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curriculum, at thetraining employer'slocation. Skillstrainingis subject to the following
conditions:

(a) Training islimited to 12 months.

(b) Training does not establish any employer-employee relationship with the
training employer. The activity isprimarily for the worker's benefit. The worker does not
receive wages. Thetraining employer makes no guarantee of employing the worker when
thetraining is completed.

(c) Thetraining employer has a sufficient number of employeesto accomplish its
reqular work and thetraining of theworker, and the worker does not displace an

employee.
(d) Theworker's schedule shall bethe same asfor aregular full-time employee. The

schedule may be modified to accommodate the wor ker's documented medical condition or
class schedule.

(8) Rehabilitation facilities training provides evaluation, training and employment
for severely disabled individuals.

(9) Basic education may be offered, with or without other training components, to
raisetheworker's education to a level to enable the worker to obtain suitable employment.
It islimited to six months.

(10) Formal training may be offered through a vocational school licensed by an
appropriatelicensing body, or community college or other post-secondary educational
facility which ispart of a state system of higher education. Cour seload shall be consistent
with theworker's abilities, limitations and length of time since the worker last attended
school. Courses shall relateto the vocational goal.

(11) The worker isentitled to job placement assistance after completion of training.

(12) When theworker returnsto work following training, theinsurer shall monitor
theworker'sprogressfor at least 60 days to assur e the suitability of employment before
ending diqibility.

(13) Training ends and the plan shall bere-evaluated when any of the following
OCCUr S;

(a) A changein theworker'slimitations which render thetraining inappropriate.

(b) Theworker'straining performanceisunsatisfactory and trainingisnot likely to
result in employment in that field. |n an academic program, the worker failsto maintain at
least a 2.00 grade point average for at least two grading periods or to completethe
minimum credit hoursrequired under thetraining plan. The vocational counselor shall
report any unsatisfactory performance and the insurer shall givetheworker awritten
warning of the possible end of training at thefirst indication of unsatisfactory
performance.

[5] (14) Theinsurer shall not provide any further training to a worker who has compl eted
one training plan unless the worker has sustained a compensabl e aggravation_or_newly accepted
condition which renders the worker incapable of obtaining suitable employment, or the previous
plan was inadequate to prepare the worker for suitable employment because of an error or
omission by the insurer. [For pre-1986 injuries such additional training plans require prior administrative approval. Temporary
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fluctuations in the labor market shall not be arationale for further trai ning.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temporary)
Filed 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983. eff. 1/1/84
Renumbered from OAR 436-61-060, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended and Renumbered from OAR 436-120-030, 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-075 and 085, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended and renumber ed from OAR 436-120-0450, 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0450  Training: Kindsand Standards

[The kinds of training are asfollows:

(2) On-the-job training, which is awage-paying job furnishing instruction in the job skills necessary to qualify the worker for
continuation of permanent, suitable employment with the training employer. On-the-job training shall be the first option considered in developing
atraining plan. The following conditions apply:

(a) Training timeislimited to a duration of 12 months;

(b) Wages are subsidized as specified by a contract anong the training employer, the insurer, and the worker. The on-the-job training
contract shall include, but is not limited to, the worker's name and social security number; the employer's legal business name, Workers
Compensation Division Employer Registration number, and the name of theindividual providing the training; the training plan start and end
dates; thetitle of the job, a description of the job duties, and the skills to be taught; the base wage and the terms of wage reimbursement; and a
statement the employer will pay all taxes normally paid on the entire wage and will maintain workers' compensation insurance for the traineg;

(c) The insurer shall not reimburse the training employer 100 percent of the wages for the entire contract period, athough the insurer
may reimburse 100 percent for periods of time during the contract;

(d) The training employer shall maintain workers' compensation insurance coverage and meet all other applicable state and federal
regulations for the duration of the on-the-jab training contract; and

(e) Theinsurer shall pay temporary disability compensation to the worker in accordance with OAR 436-120-0740(2) and shall reduce
payment as provided in ORS 656.212;

(f) The training shall prepare the worker for employment in the labor market at large. Training which prepares a worker for ajob
unique to the training site shall be in conformance with this subsection if the worker and the worker's representative, if applicable, acknowledge
in writing that the training may not prepare the worker for jobs elsewhere; and

(9) The worker's time commitment shall be determined by the work schedule normally required by the training employer of regular,
full-time employees. The worker's work schedule may be less than full time due to aworker's documented medical condition or class schedule.

(2) Skillstraining, which teaches the worker job skillsin a self-contained program under the auspices of acommunity college, but
with the training site at the location of atraining employer who teaches the skills on behalf of the college in accordance with a prearranged,
written curriculum. Skills training is subject to the following conditions:

(a) Training timeislimited to a duration of 12 months;

(b) The training employer makes no guarantee of employing the worker when the training is completed;
(c) The worker does not displace an employes;

(d) The worker does not receive wages,

(e) Thereis no employer/employee relationship between the worker and training employer; the activity is primarily for the worker's
benefit; and the training employer does not expect a substantial gain from the worker. The value of any products produced or work performed is
expected to be substantially offset by the value of the supervisory time involved in training the worker;

(f) The training employer has a sufficient number of employees to accomplish its regular work and the training of the worker;

(9) Thetraining employer maintains workers compensation coverage for subject workers if the training employer is a subject
employer;

(h) Thetraining employer, worker and counselor shall review the curriculum at least every three months to assure the worker is
making adequate progress; and

(i) The worker's time commitment shall be determined by the work schedule normally required by the training employer of regular,
full-time employees. The worker's work schedule may be less than full time due to aworker's documented medical condition or class schedule.

(3) Sheltered wor kshop training, which is provided in afacility established and operated to provide evaluation, training and
employment for severely disabled individuals.

(4) Basic education, which raises the worker's relatively low level of education so the worker can obtain suitable employment directly
or through participation in other training, is limited to aduration of six months. It is normally provided in conjunction with on-the-job training,
skillstraining or formal training. The insurer may provide basic education without other training componentsif the provision of basic education
will lead to suitable employment in an identified vocational goal.
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(5) Formal training, which teaches the worker job skills in avocational school, community college or other post-secondary
educational facility. The following conditions apply:

(a) The worker shall take the maximum courseload consistent with the worker's abilities, limitations and length of time since the
worker last attended school;

(b) Courses shall relate to the vocational goal; and

(c) Thetraining facility shall be acommunity college or college or university which is part of a state system of higher education, or a
facility licensed by an appropriate licensing body.

(6) Other services of atraining nature. For pre-1986 injuries, administrative approval is required.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temporary)
Filed 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983. eff. 1/1/84
Renumbered from OAR 436-61-060, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended and Renumbered from OAR 436-120-030, 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-075 and 085, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Renumber ed to OAR 436-120-0440 as WCD Admin. Order 00-055, eff. 6/1/00

[ED. NOTE: Thefollowing rule has been renumbered from OAR 436-120-0910.]

436-120-0455  Optional Services

(1)Optional services are services provided to an indligibleworker or services
provided to an digibleworker in excess of those described in theserules. Such servicesare
at the discretion of an insurer.

(2) Theinsurer shall not use optional servicesto circumvent the intent of theserules.

Stat. Auth.: ORS 656.283, 656.340, 656.704, 656.726

Stat. Impltd.: ORS 656
Hist: Amended and renumbered from OAR 436-120-0910 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00

436-120-0460 End of Training and Services After Training

[(1) Training shall end if any of the following applies:

(a) The worker is not capable of performing the vocational objective because of permanent limitations due to theinjury, as
documented by the attending physician or a preponderance of medical evidence based on objective medical findings.

(b) The worker's performance in the training falls below the level which is satisfactory to obtain employment in the field which isthe
vocational objective. In an academic program, failure for two grading periods to maintain at least a 2.00 grade point average each grading period,
or failure for two grading periods to complete the minimum credit hours required under the training plan, is prima facie evidence of
unsatisfactory performance. The insurer shall give the worker written warning of the possible end of training at the end of thefirst grading period

of unsatisfactory performance.

(c) The worker has failed, after written warning, to meet the requirements of the training plan.

(d) The worker has successfully completed training.

(e) The worker is not enrolled and actively engaged in the training. However, none of the following will be considered as ending the
worker's training status:

(A) A regularly scheduled break of not more than six weeks between fixed school terms.

(B) A break of not more than two weeks between the end of onekind of training and the start of another for which the starting date is
flexible.

(C) A period of illness or recuperation which does not prevent completion of the training by the planned date.

(f) The worker has obtained, or receives a written bona fide offer of, suitable employment. The insurer shall use the method described
in OAR 436-120-0500(4) to determine if the employment is suitable.

(9) Eligibility ends under OAR 436-120-0350.

(2) Theworker is entitled to job placement assistance after completion of training, using services described in OAR 436-120-0430.

(3) When an €ligible worker returns to work following training, the insurer shall monitor the worker's progress in accordance with
OAR 436-120-0430(2) to assure the suitability of employment before ending dligibility under OAR 436-120-0350(3) ]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
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Stat. Impltd.: ORS 656.340
Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88

Amended and Renumbered from OAR 436-120-085, 10/31/94 as Admin. Order 94-058, eff. 1/1/95
Repealed 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00 (Renumber ed, with amendments, to OAR 436-120-0440.)

436-120-0500 Return-to-Work Plans. Development and | mplementation

(1) A return-to-work plan should be a collaborative effort between the vocational
counseglor and theinjured worker, and should include all therights and responsibilities of
theworker, theinsurer, and the vocational counselor. Prior to submitting the plan to the
insurer, the vocational counsglor shall review the plan and plan support with the worker.
Certain information may be excluded, as allowed by ORS 192.525. Theinjured worker
must be given the opportunity to review the plan with the worker's representative prior to
signing it. The vocational assistance provider shall confirm the worker's under standing of
and agreement with the plan by obtaining the worker's signatur e. The [provider] counselor
shall [develop areturn-to-work plan and] sSubmit [it] copies signed by the vocational counselor and the
WOr Ker to [theinsurer with acopy to the worker and worker's representative, if applicable,] @ll parties no later than [:(a)]
[T]thirty days after the selection of direct employment [assistance under OAR 436-120-0400 or 0410(4);] OF[, (b)
T]two months after the selection of training [assistance under OAR 436-120-0400 or 0410(4)] . Circumstances

beyond the insurer's and worker's control may necessitate an extension of thistime frame. [such
circumstances include, but are not limited to:

(A) The serious documented illness or personal or family emergency of the worker or vocational counselor. However, if the counselor
is unable to provide assistance for an extended period of time, theinsurer is responsible for ensuring the case is assigned to another counselor
with the same provider, or another provider in accordance with OAR 436-120-0370.

(B) Theinsurer is unable, despite reasonable effort, to secure medical or psychological information, necessary testing or required
evaluation(s) in atimely manner.

(C) The parties, despite reasonable effort, are unable to select a vocational goal ]

(2) Within 14 days of receipt of [aproposed] the signed return-to-work plan [signed by the worker
and plan developer] , the insurer shall approve or reject the plan and notify the parties [ as described in OAR 436-
120-0610(6)] . If the insurer lacks sufficient infor mation [isunable] to make a decision [within thistime frame
because of insufficient data], the insurer shall advise the parties what information is needed and when
it expectsto make a decision [notify the parties as described in OAR 436-120-0610(4)] .

[(3) The insurer shall file the approved return-to-work plan with the division as described in OAR 436—120-0600] .

[(4)] (3) If, during development [or implementation] Of a return-to-work plan, an employer
offers the worker ajob, the insurer shall [determine thejob's suitability by] perform[ing] ajob analysis,
obtain approval from the attending physician, verify[ing] the suitability of the wage [as definedin
OAR 436-120-0005(12)(b)], @nd confirm[ing] the offer isfor abonafide, suitable job as defined in OAR
436-120-0005[ (11)](9). [Thejob analysis must be approved by the attending physician or qualified facility designated by the attending
physician] If the job [proves] is suitable, the insurer shall [then only provide assistance to] help the worker
return to work with the employer. The insurer shall provide return-to-work follow-up during the
first 60 days after the worker [becomesemployed] returnsto work. If return to work with the
employer [provestobe] 1S unfeasible or, during the 60 day follow-up the job proves unsuitable, the
insurer shall immediately resume [theinterrupted services] development of the return-to-work plan.

(4) If the vocational goal or category of assistanceislater changed, theinsurer shall
amend theplan. All amendmentsto the plan shall beinitialed by theinsurer, vocational
assistance provider, and theworker.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340(9)
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Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 Temporary)
Filed 6/30/83 as WCD Admin. Order 1-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-20-177, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-105 and 170, 10/31/94 as Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff 3/1/96
Amended 12/11/96 as WCD Admin Order 96-073, eff. 2/1/97
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0510 Return-to-Work Plan Support

(1) Return-to-work plans shall bein the form and format prescribed by the director by
bulletin.

(2) [ If material pertinent to areturn-to-work plan is contained in a previous eligibility or vocational evaluation, the insurer may
attach a copy of the evaluation tothe plan. The injured worker and vocational counselor shall work
together to develop areturn-to-work plan that includes consider ation of the following:

(a) theinjured worker'stransferable skills;

(b) theinjured worker's physical and mental capacities and limitations;
(c) theinjured worker's vocational inter ests;

(d) theinjured worker's educational background and academic skill level;
(e) theinjured worker's pre-injury wage; and

() theinjured worker's place of residence and that labor market.

[(3) Return-to-work plan support shall contain, but is not limited to, the following:

(a) Specific vocational goal(s) and projected return-to-work wage(s). The plan support shall provide justification in support of the
wage, based on labor market information as described in OAR 436-120-0420(7).

(b) A description of the worker's current medical condition, relating the worker's permanent limitations to the vocational goals;

(c) A description of the worker's education and work history, including job durations, wages, Dictionary of Occupational Titles codes
and specific job duties;

(d) If adirect employment plan, adescription of the worker's transferable skills which relate to the vocational goals and a discussion
of why training will not bring the worker a wage significantly closer to 100 percent of the wage calculated under OAR 436-120-0310. If a
training plan, a discussion of why direct employment services will not return the worker to suitable employment;

(e) A summary of the results of any evaluations or testing. If the results do not support the goals, the vocational assistance provider
shall explain why the goals are appropriate; and

(f) A summary of current labor market information as described in OAR 436-120-0420(7) which shows the labor market supports the
vocational goals and documents that the worker has been informed of the condition of the labor market; or

(9) If the labor market information does not support the goals, the vocationa assistance provider shall explain why the goals are
appropriate. The worker and worker's representative, if any, shall acknowledge in writing an awareness of the poor labor market conditions and a
willingness to proceed with the plan in spite of these conditions. In the case of atraining plan, this acknowledgment shall include an
understanding the insurer will provide no additional training should the worker be unable to find suitable employment because of the labor
market.

(4) In addition to the requirements given in section (3) of thisrule, training plan support shall contain the following:

(a) A job analysis prepared by the vocational assi stance provider in accordance with OAR 436-120-0420(6), signed by the worker and
by the attending physician or aqualified facility designated by the attending physician, and based on a visit to a worksite comparable to what the
worker could expect after completing training. If the attending physician is unable or unwilling to address the job analysis and does not designate
afacility as described above, the insurer may submit the job analysis to aqualified facility of its choice. Theinsurer shall submit the resulting
information to the attending physician for concurrence; and

(b) A signed on-the-job training contract as described in OAR 436-120-0450(1)(b), if applicable; and
(c) A description of the curriculum, which must be term by term if the curriculum is for formal trai ning.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
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Amended 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00

436-120-0520 Return-to-Work Plan: Responsibilities of the Eligible Worker and the
Vocational Assistance Provider

(2) [Aneigible] The worker shall [fuly] participate and maintain contact with the vocational
[assistance provider] counselor throughout plan development and as required in the plan, and shall
inform the vocational [assistance provider] counselor_of anything which might affect the worker's

participation in or successful completion of the plan. [in addition, workers in training plans have the following
responsihilities:(a) By the fifth day of each month, the worker shall provide the vocational assistance provider a written report describing the
previous month's attendance, training progress, and problems or needs.(b) The worker shall forward each grade or progress report to the
vocational assistance provider within 10 days of the worker's receipt of the report.(c) In formal training, the worker shall maintain at least a2.00
grade point average each grading period and shall complete the minimum credit hours required under the training plan.(d) The worker shall make
changes in the curriculum only with insurer approval.] [(€) The worker shall advise the provider as soon as possible if anything threatensto

interfere with successful completion of training, or by the close of the next working day i]_I f the worker stops attending
training for any reason, the worker must notify the vocational counselor by the close of the
next working day.

(2) Vocational [assistance providers] counselor s are responsible for the following:

(a) During plan development, the vocational [assistance provider] counselor shall [actively assist the
worker in vocational goal selection by] Provid[ing] € resource materials about jobs, training programs (if
appropriate), labor markets and other pertinent information to help the worker select a
vocational goal; direct[ing] information gathering; and otherwise help[ing] the worker analyze and
evaluate options.

(b) The vocational [assistance provider] counselor shallf, if needed, visit each training site]_help the
worker [to] plan the curriculum and help the worker enroll. The vocational assistance provider
shall contact the worker, trainers and training facility counselors to the extent necessary to assure

the worker's participation and progress. [ For pre-1986 injuries, if the vocational assistance provider fails to verify the
worker's participation and progress and additional costsresult, theinsurer or provider may be required to bear the additional costs, including

those costs under OAR 436-120-0750(4) ]

[(c) Prior to submitting the plan to the insurer, the vocational assistance provider shall review the plan and plan support with the
worker. Certain information may be excluded, as allowed by ORS 192.525. The provider shall confirm the worker's understanding of and

agreement with the plan by obtaining the worker's signature or initials and the date on each page of the plan support.]

[(d) The provider shall give the worker and the worker's representative copies of the return-to-work plan form and plan support when
the worker signs the plan. The form must include the provider's and the worker's responsibilities as described in this rule.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, ff. 1/1/88
Amended and Renumbered from OAR 436-120-115, 10/31/94 as Admin. Order 94-058, eff. 1/1/95
Amended 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00

[ED. NOTE: Portions of the following rule have been renumbered from OAR 436-120-
0600.]

436-120-0530 Return-to-Work Plan Review

[Ast] T he director may [ considers necessary, the Workers Compensation Division will] review return-to-work
plans and supporting information [for conformance to these rules] . 1 the director chooses not to review a return-to-work plan,
this lack of review does not imply the director finds the plan in conformance] If the [division] director finds areturn-to-
work plan or its supporting information does not conform to these rules:
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(1) The [divison] director [will] shall notify the insurer and vocational assistance provider
in writing of the preliminary finding of nonconformance. The notification [will] must inform the
insurer of changes or information required to bring the plan into conformance.

(2) Theinsurer shall, within 30 days of notification [of nonconformance], Make appropriate
changes, supply additional information requested by the division, or explain why no change(s)
should be made.

(3) If the insurer does not respond [ as described in section (2) of thisrule] timely or is unable to bring
the plan into conformance, the[divison] director will return the plan to [ai] the parties with
notification that the plan does not conform to OAR 436-120]. (4) Thedirector] @nd may order
the insurer to devel op[aplan which conforms to these rules if the insurer chooses not to develop] @n appropriate plan [after
being notified of nonconformance] .

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Filed 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-172, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-170 and 215, 10/31/94 as WCD Admin Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96.
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

436-120-0600 Filing of Return-to-Work Plan and Supporting Information and Closing
Status Report

[(1) Theinsurer shall file areturn-to-work plan with the division within 14 days after insurer approval

(2) If the vocational goal or category (training or direct employment) of assistance islater changed, theinsurer shall file anew plan
with the division within 14 days after the insurer approves the new plan. Related goals developed in the course of a direct employment plan do
not requirefiling anew plan. The insurer shall notify the division of changes in the kind of training, training plan dates, or other significant
changes by filing an amended plan within 14 days after the insurer approves changes. The insurer, provider, and worker shall initial al changes
on the amended plan.

(3) Aninsurer is not required to include supporting information with its filings of return-to-work plans, unless the director notifiesthe
insurer otherwise.

(4) Theinsurer shall fileasigned closing status report with the division for each worker determined eligible under OAR 436-120-0320
and 0330 within 14 days after eligibility ends. The insurer shall report the following information:

(a) Thereason for end of eligibility, date eligibility ended, return-to-work and provider information, and any other information
prescribed by the director.

(b) For post-1985 injuries, the insurer shall also report cost information for eligibility determination and vocationa services provided

under these rules as required by the di rector.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Filed 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-172, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-170, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Renumber ed to OAR 436-120-0004 and 436-120-0530 asWCD Admin. Order 00-055, eff. 6/1/00

436-120-0610  Noticesto Worker, Worker's Representative and Department

[Every notice to the worker shall bein writing, shall be signed and dated, and shall state the effective date of the action. Every notice
shall also give the basis for the decision, the relevant rule(s), the telephone number of the Workers' Compensation Ombudsman, and the worker's
appeal rights as given in section (10) of thisrule. The insurer shall simultaneously send a copy of the same written, signed notice to the
department, and the worker's representative. Failure to simultaneously send a copy of the notice to the worker's representative may result in
penalties under OAR 436-120-0900(3) and OAR 436-060-0015(2). The insurer shall notify aworker by means of the return-to-work plan or other
written notice whenever the insurer takes any of the actions listed in sections (1) through (9) of thisrule:
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(1) Determines the worker iseligible for vocational assistance. Notices of eigibility shall include the following:

(a) An explanation of the category of service to which the worker is entitled as described in OAR 436-120-0400, if known;
(b) The worker's rights and responsibilities;

(c) Procedures for resolving dissatisfaction with an action of the insurer regarding vocational assi stance;

(d) An explanation of the worker's participation in the selection of a provider. This notice shall include the following language in bold
type:

" 1f you have questions about the vocational counselor selection process, contact (use appropriatereferenceto theinsurer). If
you still have questions contact the Workers' Compensation Division'stoll free number (use appropriate telephone number)."

(e) The current list of vocational assstance providers authorized under OAR 436-120-0800; and
(f) A statement about potential reemployment assistance under OAR 436-110.

(2) Deter mines the worker isineligible for vocational assistance. The notice shall be sent by both regular and certified mail to the
worker and, if applicable, by regular mail to the worker's representative. Notices of ineligibility are subject to the following conditions:

(a) The notice shall include a clear statement that the worker has been found ineligible for vocational assistance under these rules.

(b) If amedically stationary worker is ineligible because of return to regular or other suitable employment with the employer at injury,
anotice of ineligibility isrequired only if the worker or worker's representative requested a determination of digibility.

(c) Every notice of ineligibility, except those issued because the worker is unable to participate due to medical reasons, shall tell the
worker of help which may be available at no cost from the Employment Department or the VVocational Rehabilitation Division. The notice shall
also contain a statement about potential reemployment assistance under OAR 436-110. The information detailed in this subsection shall be set off
in a separate paragraph and shall contain the telephone number and address of the Preferred Worker Program office.

(d) Notices of ineligibility based on afinding of "no substantial handicap” shall also contain alist of some occupations suitable for the
worker.

(3) Confirmsthe selection or change of a vocational assistance provider.

(4) Respondsto awritten request for determination of eligibility, approval of a return-to-work plan, or a particular vocational
service. Theinsurer shall respond to an oral request if made by an unrepresented worker. If the insurer is unable to determine eligibility or make
adecision regarding a particular vocational service because of insufficient data, the insurer shall explain what information is necessary and when
it expectsto determine dligibility or make adecision.

(5) Makes a decision about or changes the category of assistance to be provided. If the category of assistance to be provided is
direct employment services, the notice shall state the worker is not entitled to training.

(6) Approvesor rejectsareturn-to-work plan. Theinsurer shall send asigned copy of the return-to-work plan form to the worker.
Approval of areturn-to-work plan implies approval of all the components of the plan as detailed in the plan support. If there are plan components
which theinsurer does not approve, the insurer shall include thisinformation in the notification of plan approval.

(7) Endstraining, whether or not the insurer anticipatesresumption of training. The notice shall state whether the worker is
entitled to further training. The effective date of the end of training letter shall be the worker's last date of attendance.

(8) Endsdligibility for vocational assistance. The notice shall be sent by both regular and certified mail to the worker and, if
applicable, by regular mail to the worker's representative.

(9) Warnsaworker asrequired under OAR 436-120-0350 and 0460(1)(b). All warning natices shall state the reason, the relevant
rule(s) and what the worker must do within a specified timeto avoid indligibility, the ending of digibility, or the ending of training. The warning
shall be sent by both regular and certified mail to the worker and, if applicable, by regular mail to the worker's representative.

(20) All notices except those notifying aworker of eligibility or entitlement to training shall contain the worker's appeal rightsin bold
type, asfollows:

"1f you disagree with this decision, you should contact (person's name and insurer) within five days of receiving thisletter to
discussyour concerns.

If you are still dissatisfied, you must contact the Workers' Compensation Division within 60 days of receiving thisletter or you
will lose your right to appeal thisdecision. A consultant with the division can talk with you about the disagreement and, if necessary, will
review your appeal. The address and telephone number of the division are:

(address and telephone number of the Workers' Compensation Division)"
(12) Thedirector may prescribe other specific contents for the notices required under this rule and that the insurer furnish workers
specified written material at specified times]

Stat. Auth.: ORS 656.331(2), ORS 656.726(3)

Stat. Impltd.: ORS 656.283(2), ORS 656.331(1)(b), ORS 656.340

Hist: Filed 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp.)
Filed 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Amended 4/4/84 as WCD Admin Order 3-1984, eff. 4/4/84
Renumbered from OAR 436-61-174, 5/1/85
Renumbered from OAR 436-61-171, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
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Amended and Renumbered from OAR 436-120-160 and 180, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95

Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Renumbered to OAR 436-120-0004 as WCD Admin. Order 00-055, &ff. 6/1/00

Provision of Information and Release of Records

436-120-0620 [(1) The insurer, employer at injury, and vocational assistance provider shall provide the information the
department requests under these rules about specific claims and about the insurer's vocational assistance program, including vocational assistance
cost information, as prescribed by the director. The department may obtain information directly from the employer at injury or provider. The
insurer, employer at injury or provider shall supply requested information:

(a) Within 14 days of the department's request if the information is within the insurer's, employer's or vocational assistance provider's
possession; or

(b) Within the time specified by the department if the information must be collected or devel oped.

(2) Upon written request by a worker, a worker's authorized representative or a worker's attending physician, that individual may
review the vocational file of the insurer or the department or be provided copies of vocational file information. The attending physician and the
"authorized representative," if other than the worker's attorney, must have a written release signed by the worker. Theinsurer may review the
department'sfile.

(3) All disclosures of vocational information by the department shall be made in accordance with the provisions of the Oregon Public
Records Law, ORS 192.410 through 192.505; ORS 657.665 (Employment Department records); ORS 344.600 (V ocational Rehabilitation
Division records); and, Title 42 United States Code, sections 290dd-3 and 290ee-3 (drug and alcohol abuse records).

(4) The department may charge a fee for each document, staff time, accounting fees and mailing costs, as prescribed by rules of the
director.

(5) Theinsurer and each vocational assistance provider shall maintain case files, records, reports, receipts and check copies
documenting vocational assistance efforts and costs. The insurer shall maintain these records in accordance with OAR 436-050. The provider
shall maintain the records for four years after the end of vocational assistance with that provider, or in apre-1986 case, for five years after the end

of vocational assistance with that provi der.]

Stat. Auth.: ORS 192.410 through 192.505, ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Filed 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80
Amended 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82
Amended 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp.)
Amended 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-300, 5/1/85
Renumbered from OAR 436-61-177, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-190 and 220, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Renumbered to OAR 436-120-0004 as WCD Admin. Order 00-055, &ff. 6/1/00

436-120-0700 Direct Worker Purchases

(2) Theinsurer shall provide direct worker purchases [under the conditions and limitations of this rule and
OAR 436-120-0710] as necessary for an eligible worker's participation in vocational assistance]; as
necessary elements of evaluation, direct employment or training services;] @nd[, asnecessary] 10 Meet the requirements of a
suitable job. A worker is no longer eligible for these purchases once dligibility ends unless the
purchases are necessary to complete a plan. Direct worker purchases include partia purchase,
lease, rental and payment. [For pre-1986 injuries, OAR 436-120-0730(5)(a) prescribes further conditions for some purchases over
$1,000,]

(2) [In determining the necessity of direct worker purchases described in OAR 436-120-0710(13) through (18), theinsurer shall
consider, among all factors, the worker's pre-injury net income as compared with the worker's post-injury net income. Permanent partial disability
award payments shall not be considered asincome. For the insurer to find the purchase necessary, the worker's pre-injury net income must be

greater than the worker's post-injury net income, unless the worker can establish financial hardship. When determining pre- and post-injury net
income, the following apply:

(a) The worker shall provide proof of the worker's pre- and post-injury net income at the insurer's request. The insurer shall not require
the worker to provide information about expenditures or family income unless the worker claims a financial hardship.

(b) The insurer shall adjust the worker's pre-injury net income using the cost-of-living matrix as defined in OAR 436-120-0005(2).
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Theinsurer shall multiply the pre-injury net income by the factor based on the change in the maximum temporary total disability rate from the
date of injury to the date of calculation.

] Direct worker purchases shall not include purchases of real property; payment of fines
or other penalties; or payment of additional driver's license costs, increased insurance costs or
any other costs attributable to problems with the worker's driving record.

[@] (3) In making its decision regarding a direct worker purchase, the insurer may choose
the least expensive, adequate alternative. If the worker wants a direct worker purchase whichis
more expensive than that authorized by the insurer, the worker may select that alternative, and
the worker shall pay the difference in cost.

[5)] (4) Within 14 days of itsreceipt of arequest for adirect worker purchase, the insurer
shall approve the purchase or [inform] notify the worker of its denial [in accordance with OAR 436-120-
0610(4)] .

[)] (B) Theinsurer shall pay for approved direct worker purchasesin time to prevent
delay in the provision of services.

[(7)] (B) [Except as provided in section (8) of thisrule, t] T [ heinsurer may requiret] he worker may [to] pay for
mileage, child or senior care, or for purchases [which require the worker to select individual items] SUCh as
clothing, books and supplieq]. Theinsurer shall then reimburse the worker for these costs asfollows:]  Of_the wor ker
may reguest an advance of any of these costs based on documentation of need.

(a) Theinsurer [shaII date stamp requests from the worker for reimbursement of the cost of prior approved direct worker
purchases upon receipt and] Shall reimburse [the] costs within 28 days of receiving the written request
from the worker and any required supporting documentation.

(b) Theinsurer shal return denied requests for reimbursement to the worker within 28
days of the insurer's receipt with an explanation of the reason for nonpayment [in accordance with OAR
436-120-0610(4)] .

[(8) Should the worker require an advance of any of the costs described in section (7), the insurer shall provide the advancein a
timely manner. The worker shall provide information to support the request for advancement of funds.

@] (7) Theinsurer shall assign to the worker right and title to the nonexpendabl e [property]
direct worker purchases paid [for] by theinsurer [under thisrule and OAR 436-120-0710] as follows:

(a) Theinsurer shall make such assignment no later than the 60th day of continuous
employment unless the worker remains eligible and the suitability of the employment isin
guestion.

(b) The insurer may repossess nonexpendable property if the worker no longer requires
the property for training or employment.

(c) Theinsurer may require repayment of advancements or reimbursements if the worker
misrepresented information materia to the purchase decision or if the worker used the funds for
something other than the approved purchase.

[(d) For pre-1986 injuries, OAR 436-120-0730(6) prescribes further conditions for the assignment of repossessed purchasa]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-087, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

DIV. 120 - 40



ORDER NO. 00-055
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
VOCATIONAL ASSISTANCE TO INJURED WORKERS

436-120-0710 Direct Worker Purchases: Kinds

The insurer shall provide the direct worker purchases described in sections (1) through
(12) of thisrule without regard to the worker's pre- or post-injury income except as specifically
stated. | n deter mining the necessity of direct worker purchases described in sections (13)
through (18), theinsurer shall consider, among all factors, theworker's pre-injury net
income as compar ed with the worker's post-injury net income. Per manent partial disability
award payments shall not be considered asincome. For theinsurer to find the purchase
necessary, theworker's pre-injury net income, as adjusted by the cost of living matrix,
must be greater than the worker's post-injury net income, unlessthe worker can establish
financial hardship. Theinsurer may requiretheworker to provide infor mation about
expenditures or family income when the worker claims a financial hardship. [The dollar limitations
of thisrule apply to one opening of aclai m.]

(1) Tuition, fees, books and suppliesfor training or studies. Payment islimited to
those items identified as mandatory by theinstructional facility, trainer or employer. The
insurer shall pay the cost in full, [subject to the exception in OAR 436-120-0700(4),] @and shall not require the
worker to apply for grants to pay for tuition, books or other expenses associated with training.
[The instructional facility, trainer or employer shall identify the items as mandatory. These direct worker purchases pertain to the following:

(a) Training under OAR 436-120-0440 and 0450.

(b) A class necessary to meet the requirements of an available job.

(c) Vocationa or academic studies, or basic education for aworker not medically stationary, to enable earlier return to work of a
worker not needing training, or earlier completion of training of aworker not yet capable of fully participating in trai ning.]

(2) Wage reimbur sement for on-the-job training. The amount shall be stipulated in a
contract between the training employer and the insurer [as described in OAR 436-120-0450(1)(b). Such
reimbursement is not limited by the fee schedule given in OAR 436—120—0720] .

(3) Travel expensesfor transportation, mealsand lodging required for participation
in vocational assistance. For the purposes of this section, "participation in vocational
assistance” includes, but is not limited to job search, required meetings with the vocational
assistance provider, and meetings with employers or at training sites as [4] required [pat of] by the
plan or plan development. [Travel expenses under this rule do not include expenses related to bringing aworker to within
commuting distance of Oregon as discussed in OAR 36—120—0330(4)(a).] The conditions and rates for payment of travel
expenses are as follows:

(a) Transportation. Costs shall be paid at public transportation rates when public
transportation is availabl €. o];_otherwise, [private car] Mileage [for reasonable distances] shall be paid at the
rate of reimbursement for State of Oregon Workers' Compensation Division classified employees
covered under the collective bargaining agreement. Costs incidental to [theprivate car] mileage, such
as parking fees, also shall be paid. For workers receiving temporary total disability or equivalent
income, private car mileage shall be paid only for mileage in excess of the miles the worker
traveled to and from work at the time of injury. Mileage payment in conjunction with moving
expenses shall be allowed only for one vehicle and for asingle one-way trip. To receive
reimbursement for private car mileage, the worker must provide the insurer with a copy of the
driver'svalid driver's license and proof of insurance coverage.

(b) Meals and lodging, overnight travel. For overnight travel, meal and lodging expense
shall be reimbursed at the rate of reimbursement for State of Oregon Workers' Compensation
Division classified employees covered under the collective bargaining agreement.
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(c) Special travel costs. Payment shall be made in excess of the amounts specified in this
subsection[s(a) and (0)] When special transportation or lodging is necessary because of the physical
needs of the worker, or when the insurer finds prevailing costs in the travel area are substantially
higher than average.

(4) Toolsand equipment for training or employment. Payment islimited to [The]
items [shall be limited to those which are] identified as mandatory for the training or initial employment,
such as starter sets. Purchases shall not include what the trainer or employer ordinarily would
provide to all employees or trainees in the training or employment, or what the worker possesses.

(5) Moving expenses. Payment is limited to [requiresthat the] Workers with [have]
employment or_training outside reasonable commuting distance], or that moving isthe most feasible and
economical way for the worker to participatein training] . | N_deter mining the necessity of paying moving
expenses, theinsurer may consider the availability of employment or_training which does
not reguire moving, or which reguireslessthan the proposed moving distance. Payment
[shall be] IS limited to [coveringthe] Moving [of] household goods weighing [intota] not more than
10,000 pounds. [and,i]1f necessary, pay[ing]ment includes reasonable costs of meals and lodging

for the worker's family and mileage pursuant to subsection (3)(a) of thisrule. [indeterminingthe
necessity of paying moving expenses, the insurer shall consider the availability of employment which does not require moving, or which reguires
less than the proposed moving distance. Payment for moving expensesis limited to a single one-way trip, unless an exception is made for unusual

circumstances. For pre-1986 injuries the exception requires administrative approval ]

(6) Second residence allowance. The purpose of the second residence [must be] iSto
enable the worker to participate in training outside reasonable commuting distance. The
allowance shall equal the rental expense reasonably necessary, plus not more than $200 a month
toward all other expenses of the second residence, excluding refundable deposits. In order to
qualify for second residence allowance, the worker must maintain [the] a permanent residence.

(7) Primary residence allowance. This alowance [shall belimited to first and last months rent, and
requires] 1S applicable when the worker must [t have] change[d] residence for training or
employment. Payment includesthefirst month'srent and t[t]he last month's rent [shail be paid]
only if [thisrentis] required prior to moving in.

(8) Medical examinations and psychological examinations for conditions not related
to the compensable injury when necessary for determining the worker'sability to
participatein vocational assistance.

(9) Physical or work capacities evaluations [ as defined in the Medical Service Rules, OAR 436-010, when
necessary for vocational assistance purposs] .

(20) Living expense allowance during vocational evaluation. Payment islimited to
[ This allowance requires that the] WOrKers [oe] involved in avocational evaluation at |east five hours daily
for four or more consecutive days, and not [be] receiving temporary disability payments. The
worker shall not be barred from receiving aliving expense allowance if the worker is unable to
participate five hours daily because of limitations caused by the injury. [The allowance shall equal what the
worker would receivefor] Payment shall be based on the worker's temporary total disability rateif the
worker's claim were reopened.

(11) Work adjustment, on-the-job evaluation, or situational assessment cost(s).

(12) Member ship fees and occupational certifications, licenses, and related testing
costs. Payment under this category is limited to $500.
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(13) Clothing required for participation in vocational assistance or for employment.
Allowable [p]purchases [shal] do not include [what] items the trainer or employer would provide
or the worker possesses.

(14) Child or disabled adult care services. These services are payable when required
to enable the worker to participatein vocational assistance at rates prescribed by the State of
Oregon's Department of Human Ser vices| Resources' office for Servicesto Children and Families or Senior and
Disabled Services Division, if the services are required to enable the worker to participate in vocational assistance] . For workers
receiving temporary total disability compensation or equivalent income, these costs shall be paid
only when in excess of what the worker paid for such services at the time of injury, adjusted
using the cost-of-living matriX [as defined in OAR 436-120-0005(2)] .

(15) Dental work, eyeglasses, hearing aids and prosthetic devices. These are [payment
requires that these be for conditions] NOt rel ated to the compensable injury and [for] enabl[ing] € the worker to
obtain suitable employment or participate in training.

(16) Dues and fees of a labor union. Payment shall be limited to initiation fees, or back
dues and one month's current dues.

(17) Vehiclerental or lease. T[hisrequiresthat tjhere [be] is no reasonable aternative [for]
enabling the worker to participate in vocational assistance or accept an available job. The worker
shall provide the insurer with proof of avalid driver's license and insurance coverage. Payment
under this category is limited to $1,000.

(18) Any other direct worker purchasetheinsurer considersnecessary for the
worker's participation asdescribed in theintroductory paragraph of thisrule. Payment
under this category is limited to $1000.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-087, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff, 3/1/96
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

436-120-0720 Fee Schedule and Conditionsfor Payment of Vocational Assistance Costs

(1) Thisfee schedule specifies [T]the maximum amounts the insurer may spend during
one claim opening for [al activities normally associated with] €aCh category of assistance, except where the

insurer determines the case warrants exceeding the limit [, areincluded in this fee schedule and apply to one opening
of aclaim. These limits are set a alevel adequate to provide necessary services for the vast mgjority of workers and do not represent an

entitlement for any individual worker] . The department will adjust these figures annually using the cost-of -
living matrix defined in OAR 436-120-0005(2).

[w] (2) Chargesto determine whether the worker iséligiblefor vocational assistance
including [Limitson] professional costs, including travel/wait and other travel expenseq, to determine
whether the worker is eligible for vocational assistance using the criteria given in OAR 436-120-0320, 0330, 0340 and 0350] .

(a) Eligibility deter mination except a substantial handicap analysis: ......ccc......... $328
(b) Substantial handicap @NAlIYSIS: ........ccciverieiiieiie e $[s08] 656

[@] (3) Chargesfor thefollowing categories of assistance including [Limitson]
professional costs, including travel/wait and other travel expensed|, for the following categories of assistance] :

(8) Vocational evaluation[, asdescribed in OAR 436-120-0400(1) ] - v.vveuververveseeseessessessenennens $[ 1,010 1230
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(b) Direct employment[, as described in OAR 436-120-0400(2), including related services such as Reemployment

ASSISIANCE PrOGIAM NEJOUAIONS] & +.vexveeseeseessessessessessessessesseessessessessessessessessessesssessessessessessessessensennes $[ 363614428
(c) Training[, as described in OAR 436-120-0400(3), including related services such asjob placement after training, return-to-

work follow-up, and Reemployment ASSIStance Program NEgOLEONS] - .....euresessesressessessessesseeseessessessessessessens $[9090] 11,070
(d) A combination of direct employment and training:  ........ccccceeeeverereennen. $[10,100] 12,300
[3] (4) Limits on professional costs for participation, as required by the insurer or the

division, in the dispute reSolULiON PrOCESS: .......c.eiuereererierieenesie e $[303]369
[4)] (5) Direct worker purchases], described in OAR 436-120-0700 and 0710,] &S necessary for:
(8) Vocational evaluation[, as described in OAR 436-120-0400(1)] & +.vvveeueemeeeeseeseessessessesennens P[s08] 984
(b) Direct employment[, as described in OAR 436-120-0400(2)] : ..vevveveereereereereerresreeresreenenns $[1.818] 2,214
(c) Training[, asdescribed in OAR 436-120-0400(3)]  +..veuverversersersenneeeeseeseeseesseseessesseeseenes $[10,908] 13,284

[(@] (6) Wage reimbursement for on-the-job training contracts, [subject to the conditions described in
OAR 436-120-0450(1) and 0710(2),] and the living expense allowance during vocational evaluation[, susject to
conditions described in OAR 436-120-0710(10)], are not covered by the fee schedule.

[5)] (7) Services and direct worker purchases provided after [theend of] €ligibility ends [as
neces%\ry] to complete aplan or [to secure ajob located during the ligibility period] emgloyment [shall be billed as part of
the last fee schedule category prior to closure] 1S SUbject to the maximum amountsin effect at the time of
closure.

[(6) Additional limits relating to reimbursement of vocational assistance costs for pre-1986 injuries are described in OAR 436-120-
0730.

(7)] @ [In accordance with ORS 656.258, if the insurer assigns aworker to avocational assistance provider for a determination of
dligibility or vocational assistance services, t] T he insurer shall pay, within 60 days of receipt, the vocational
assistance provider's billing [duly rendered] fOr_services provided under the insur er -vocational
assistance provider agreement [between the insurer and the provider] . The insurer shall not deny payment
on the grounds the worker was not eligible for the assistance if the vocational assistance
provider performed the servicesin good faith without knowledge of the ineligibility.

[(8) The insurer shall pay the provider for the development of a plan which the insurer approved even if the division finds the plan to

be nonconforming, unless the provider misrepresented material information.]

(9) An insurer entitled to claims cost rembur sement pursuant to OAR 436-110 for
services provided pursuant to OAR 436-120 is subject to the following limitations:

(a) Optional services are not reimbursable.
(b) Thedirector must approve diqgibility before any services are provided.

(c) Theinsurer must obtain thedirector's approval in advance of the following
actions:

(A) Notifying the worker of eligibility for vocational services;
(B) Any waiver of the provisions of OAR 436-120: or

(C) Exceeding the fee schedule.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656,340, ORS 656.258
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Hist: Filed 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80
Amended 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82
Amended 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp)
Amended 6/30/83 as WCD Admin. Order 2-1983, ff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-120, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-215 and 070, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin Order 95-074, eff. 3/1/96
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

436-120-0730 Reimbursement of Vocational Assistance Costsfor Pre-1986 Injuries

(1) Thisrule applies only to pre-1986 injuries, and carries out the provisions of section
15, chapter 600, Oregon Laws 1985. A reference to "pre-1986 injuries’ relatesto injuries
sustained before January 1, 1986, and encompasses both original claims and claims for
aggravation of such injuries.

(2) Tobeédligiblefor reimbursement, all vocational services shall be approved in
advance by [T]the department [will reimburse insurers for costs of vocational assistance for eligible workers with respect to pre-
1986 injuries only] . Reimbursement is subject to the availability of funds.

[(3) The following kinds of reimbursements are the only kinds allowable under these rules:
(a) Direct worker purchases under OAR 436-120-0700 and 0710, including necessary costs of repossession.

(b) Charges for services provided to eligible workers by vocational assistance providers selected in accordance with OAR 436-120-
0370.

(c) Temporary disability compensation as provided in OAR 436-120-0750.

(d) Wages the insurer has subsidized under on-the-job training contracts as described in OAR 436-120-0450(1)(b).
(e) Dispute resolution participation as described in OAR 436-120-0720(3).

(4) Thefollowing are requirements for reimbursement of vocational assistance costs:

(8) The vocational assistance was provided in accordance with ORS chapter 656 and these rules.

(b) The vocational assistance provider was appropriately authorized under OAR 436-120-0800, and the providing staff had the
appropriate certifications under OAR 436-120-0810 and 0830.

(c) Theinsurer authorized the vocational assistance and, before requesting the reimbursement, obtained any required administrative
approvals.

(d) Theinsurer received any necessary waiver(s) under OAR 436-120-0003(6) prior to providing the assistance and requesting
reimbursement.

(e) Theinsurer's request for reimbursement is accompanied by the supporting billing reports of the vocational assistance provider and,
unless otherwise prescribed by the director, the supporting vocational progress reports. These reports shall be in the form prescribed by the
director, shall provide information on the worker's vocational progress since the previous report, and shall document the categories and kinds of
services, amounts of time spent, costs paid for direct worker purchases, and charges of the provider, as well as other relevant information
prescribed by the director. Requests for reimbursement shall be made in the manner prescribed by the director. Reimbursement to any particular
insurer will be no less often than oncein each calendar quarter. This subsection does not apply to reimbursement under OAR 436-120-0750 of
temporary disability compensation.

(f) Costs exceeding the fee schedule under OAR 436-120-0720 shall be reimbursed only with administrative approval. An
administrative approval under this subsection will be based on whether the costs exceeding the fee schedule were necessary and not unreasonably
high under the circumstances. This subsection does not apply to reimbursement under OAR 436-120-0750 of temporary disability compensation,
wage reimbursement for on-the-job training, or the living expense allowance during vocational evaluation.

(9) The department will reimburse for travel expenses for transportation, meals and lodging of vocational assistance staff in
connection with providing vocational assistance. The conditions and rates for reimbursement are as follows:

(A) Transportation. Private car mileage will be reimbursed at the rate of reimbursement for State of Oregon Workers' Compensation
Division classified employees covered under the collective bargaining agreement. Costs incidental to the private car mileage, such as parking
fees, will also be reimbursed. Travel by commercial carrier will be reimbursed if justified by lower overall cost or other factors.

(B) Meals and lodging. Expenses for non-overnight travel will not be reimbursed. For overnight travel, meal and lodging expense will
be reimbursed at the rate of reimbursement for State of Oregon Workers' Compensation Division classified employees covered under the
collective bargaining agreement.

(h) Theinsurer shall request reimbursement only of those costs which the insurer has paid. The insurer shall not charge reimbursed
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costs to the insured employer as claim costs or by any other means. Insurer reimbursement requests before the insurer has paid the respective
costs are subject to department denial or recovery, in addition to any penalties under ORS chapter 656 and these rules. The insurer's payment
check issued within reasonable time for the insurer's internal processing after the payment authorization will be considered payment as of the time
of the authorization.

(5) Further procedures and conditions relating to reimbursement for direct worker purchases are as follows:

(@) If the cost for asingleitem is over $2,500, the insurer shall obtain three competitive quotes and shall normally select the lowest
quote. If three quotes are not available, the insurer shall document efforts to obtain three quotes (i.e., sole source).

(b) Theinsurer shall not issue multiple orders to circumvent the requirements of this section.

(6) Theinsurer shall retain right and title to the nonexpendable property paid for under this rule for the period of time the insurer
considers necessary to determine the success of the vocational assistance, normally 60 days of continuous suitable employment. At the end of that
period, theinsurer shall either assign the right and title to the worker if the worker isworking in the occupation for which the insurer provided the
property, or repossess the property. The following procedures and conditions apply with respect to nonexpendable property paid for under this
rule:

(a) Theinsurer shall, if feasible, reassign repossessed property to another worker eligible for the property; or, may transfer the
property to another insurer for such reassignment. Each insurer shall maintain documentation of such transfers for audit purposes, including the
estimated value of the property. Unless so reassigned, the insurer shall sell the property within six months and transmit the proceeds promptly to
the department. If property to which the insurer holdstitle suffers an insured loss, the insurer shall transmit the insurance proceeds promptly to
the department.

(b) If the worker fails to meet the conditions prescribed by the insurer for the care and protection of property in the worker's custody,
and the property suffers damage or loss, the division will not reimburse for its replacement.

(7) Under ORS 656.593, if the worker or the worker's beneficiaries recover damages from the employer or a third person, the proceeds
are subject to lien by the department and recovery of its share of any reimbursements made to the insurer under these rules.

(8) Theinsurer shall submit all reimbursement requests no later than one year after the date of service. The department will not
reimburse requests submitted after that date unless the insurer can show good cause for the late submission.

(9) All reimbursements are subject to department audits as described in OAR 436-120-0900 within five years of the last request for
reimbursement, and may be disallowed on any of the grounds set forth in these rules. The department may recover disallowed reimbursements
directly or may deduct from future reimbursements.

(20) Aninsurer aggrieved by a department decision under this rule may request a hearing in accordance with ORS 656.704(2), ORS
Chapter 183, and OAR 436-120-0008(3).]

Stat. Auth.: ORS 656.726(3)

Stat. Impltd.: Section 15, chapt. 600, Oregon Laws 1985, ORS 656.340

Hist: Filed 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80
Amended 12/4/81 as WCD Admin. Order 4-1981, ff. 1/1/82
Amended 12/29/82 as WCD Admin. Order 11-1982, eff. 1/1/83 (Temp.)
Amended 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-300, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/87
Amended and Renumbered from OAR 436-120-220 and 255, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff 3/1/96
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0740  Temporary Disability Compensation During Training

[(1) OAR 436-030 and OAR 436-060, in addition to this rule, apply to payment of awards for permanent disability and payment of
temporary disability compensation.

(2) Workersinjured after December 31, 1973, are entitled to temporary disability compensation from the insurer while enrolled and
actively engaged in training under these rules. For the purposes of claim closure under ORS 656.268 and OAR 436-030, training will be
considered to have ended when the worker has completed 21 months of training, even if expenses associated with training are paid for alonger

period as described in OAR 436-120-0440(4) |

Stat. Auth.: ORS 656.726(3)
Stat. Impltd.: ORS 656.268, ORS 656.340
Hist: Filed 12/20/73 as WCD Admin. Order 6-1973, eff. 1/11/74
Amended 11/5/74 as WCD Admin. Order 45-1974, eff. 11/5/74 (Temp.)
Amended 2/5/75 as WCD Admin. Order 4-1975, eff. 2/26/75
Amended 3/29/77 asWCD Admin. Order 3-1976, ff. 4/1/76
Amended 9/29/77 as WCD Admin. Order 3-1977, eff. 10/4/77 (Temp.)
Amended 2/1/78 as WCD Admin. Order 1-1978, eff. 2/1/78
Amended 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80
Amended 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82
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Amended 6/30/83 as WCD Admin. Order 2-1983, ff. 6/30/83

Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84

Renumbered from OAR 436-61-410, 5/1/85

Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86

Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88

Amended and Renumbered from OAR 436-120-230, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96

Repealed 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

436-120-0750 Reimbursement of Temporary Disability Compensation Costsfor Pre-
1986 Injuries

[(1) This rule applies only to pre-1986 injuries, and carries out the provisions of section 15, chapter 600, Oregon Laws 1985.

(2) Subject to all of the conditions of these rules, the department will reimburse an insurer for the net amount of sums paid in
accordance with these rules as temporary disability compensation to aworker during the time enrolled and actively engaged in training after the
date the worker became medically stationary.

(3) Theinsurer shall make application to the department at the end of each calendar quarter for reimbursement under thisrule. The
department will approve the application and reimburse funds after deducting amounts owed the department, if:

(a) The insurer provided training in accordance with these rules; and
(b) The net amount of compensation paid is verifiable upon department audit.

(4) The department may reimburse an insurer for unrecovered overpaymentsif theinsurer has made atimely effort to recover the
overpayments as provided in OAR 436-120-0740 unless the overpayments resulted from the insurer's failure to monitor the training status of the
worker. If the insurer recovers an overpayment after reimbursement, the insurer shall repay the department to the extent of the recovery.

(5) Whenever the department denies reimbursement, the insurer shall not charge the costs of temporary disability compensation to the
insured employer by means of assessment, increased premium or change in classification or experience rating, or by any other means.

(6) An insurer aggrieved by a department decision under this rule may request a hearing in accordance with ORS 656.704(2), ORS
chapter 183 and OAR 436—120—0008(3).]

Stat. Auth.: ORS 656.704(2), ORS 656.726(3)
Stat. Impltd.: Section 15, chapt. 600, Oregon Laws 1985; ORS 656.268; ORS 656.340; ORS 656.704(2); ORS chapt. 183
Hist: Filed 12/20/73 as WCD Admin. Order 6-1973, eff. 1/11/74
Amended 11/5/74 as WCD Admin. Order 45-1974, eff. 11/5/74 (Temp.)
Amended 2/6/75 as WCD Admin. Order 4-1975, eff. 2/26/75
Amended 3/29/76 as WCD Admin. Order 1-1976, ff. 4/1/76
Amended 9/29/77 as WCD Admin. Order 3-1977, eff. 10/4/77 (Temp.)
Amended 2/1/78 as WCD Admin. Order 1-1978, eff. 2/1/78
Amended 5/22/80 as WCD Admin. Order 6-1980, eff. 6/1/80
Amended 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82
Amended 6/30/83 as WCD Admin. Order 2-1983, ff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-430, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-250, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Repealed 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0800  Authorization of Vocational Assistance Provider g : Requirements]
(2) A vocational assistance provider must be authorized by the director under thisrule.

(2) [To beauthorized by the director, the] A Vocational assistance provider must submit an
application which includes the following:

(a) A description of the specific vocational servicesto be provided and verification of
staff certifications pursuant to theserules;

(b) [an explanation of how it] The plan[sto] for supervigeling and training [its] staff; [astaff roster
which verifies that each of its vocational assistance staff providing services under these rules is certified by the director under OAR 436-120-
0830;] and

(c) [e]Evidence [it meets] Of compliance with applicable state and federal requirements.
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[@] (3) Thedirector may approve or_deny [The] authorization [will limit the provider to the
provision of specific services, as determined by its staff's certifications. The director is not obligated to look beyond] based on the
completed application and the department's certification records [to approve, deny or continue authorization] .

(a) The authorization shall specify the scope of authorized vocational services as
deter mined by the vocational assistance provider's staff certifications.

(b) Vocational assistance providers whose authorization is denied under thisrule
may appeal asdescribed in OAR 436-120-0008.

[(3) Those seeking authorization as a vocational assistance provider shall be limited to two attempts to have an application for
authorization approved by the division. The division shall not accept further applications for authorization for one year after the date of decision

on the second unsuccessful applicati on.]
(4) An authorized [v]vocational assistance provider[s] shall [comply with thefollowing in order to

maintain authorization under this rule] .

(a) [Maintain on filewith the division acurrent roster of certified staff which includes staff certification numbers;
()] Notify the division within 30 days of any changes in office address, telephone

number, contact person or staff[;], and updatetheroster of certified staff which includes staff
certification numbers.

(c) Meet applicable state and federal requi rements;]

[@] (b) Adequately train and supervise certified staff; and

[®©] (c) Provide each certified staff person with department rules, bulletins, and other
information, as [prescribed] provided by the director.

(d) The vocational assistance provider shall maintain therecordsfor four years
after the end of vocational assistance with that vocational assistance provider, or in apre-
1986 case, for five years after the end of vocational assistance with that provider.

[(5) Vocational assistance providers must apply for continuation of authorization before the expiration date of existing authorization,
as prescribed by the director. The division must receive the application at least 30 days before the expiration date. Denial of continuation of an
authorization will be considered revocation. The notice of revocation will specify under what conditions, if any, the provider may reapply for

authorization.
(6) Vocational assistance providers whose authorization is denied or revoked under this rule may appeal as described in OAR 436-
120-0008(5). ]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82.
Amended 12/31/81 as WCD Admin. Order 8-1981, eff. 1/1/82 (Temp.)
Amended 5/26/82 as WCD Admin. Order 9-1982, ff. 6/1/82
Amended 6/30/83 as WCD Admin. Order 2-1983, eff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-180, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-200 and 203, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Amended 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00

436-120-0810  Certification of Individual[: Requirements]

Individuals determining workers' eligibility and providing vocational assistance shall be
certified by the director and [snall be] ONn the staff of an authorized vocational assistance provider,
insurer, or self-insured employer.
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(1) An applicant for certification shall [complete] SUbmIt an application, as prescribed by
the director, [which shows the applicant meets]| demonstr ating the qualifications for [a] the specific
classification of certification as described in OAR 436-120-0830. [ The director is not obligated to look beyond
the completed application and department certification records to approve or deny cenification.]

(2) [Individuals meking an initial application for certification asaVocational Rehabilitation Counselor must meet the qualifications
of OAR 436-120-0830(1).

3] Department certification is not required to perform work evaluations, but the work
evaluator must be certified by the professional organizations described in OAR 436-120-

04[202] 10(1)(b).

(3) Thedirector may approve or disapprove an application for certification based
on theindividual's application.

(a) Certification shall be granted for fiveyears. A vocational counselor who is
nationally certified as described in OAR 436-120-0830(1)(a) shall be granted an initial
certification period to coincide with their national certification.

(b) Individuals whose certification is denied under thisrule may appeal as described
in OAR 436-120-0008.

[(4) To maintain VVocational Rehabilitation Counselor certification, the individual shall acquire a minimum of 20 hours of continuing
education units as described in OAR 436-120-0820 within two years from the effective date of certification and every two years thereafter. At
least three of the hours must be department provided instruction in the requirements of OAR 436-120. Additional credit will not be allowed if an
individual repeats the same certified continuing education program, unless the program material differs substantialy from first attendance; or the
program includes legislative or rule changes. Failure to meet the requirements of this section shall cause a Vocational Rehabilitation Counselor's
certification to expire. Such an individual may reapply for certification upon completion of the required 20 hours of continuing education.

(5) Individuals whose certification is denied under this rule may appeal asdescribed in OAR 436-120—0008(5).]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-205, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin Order 95-074, eff. 3/1/96
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0820 Renewal of Certification

(1) A certified individual shall renew their certification every five years by
submitting the following documentation to the director no later than 30 days prior to the
end of their certification period:

(a) Current certification by the Commission on Rehabilitation Counsdor
Certification (CRCC) or the Commission for Case M anagers Certification (CCMC) or the
Certification of Disability M anagement Specialists Commission (CDM SC); or

(b) Verification of a minimum of 60 hour s of continuing education units pursuant to
thisrulewithin thefiveyearsprior to renewal. At least seven and one-half hours must be
for training in ethical practices.

(2) The department will [grant] accept continuing education units for [courses] training
approved by the [ commission on Renabilitation Counsdlor Certification (| CRCC) or the Certified Insurance Rehabilitation
Speciaist commission (CIRS)], CCM C or the CDM SC; coursesin or related to psychology, sociology,
counseling, and vocational rehabilitation, if given by an accredited institution of higher learning;
training presented by the department pertaining to OAR 436-120 and OAR 436-110; and any
continuing education program certified by the department [under 0AR 436-055] for _vocational
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rehabilitation providers. [Each clock hour] Sixty minutes of continuing education will count as
one unit, except as noted in section (3) of thisrule.

[(2) Of the 20 continuing education units required every two years under OAR 436-120-0810(4), at |east three hours shall be
department presented training pertaining to OAR 436-120. No more than ten hours shall be from continuing education programs certified under

OAR 436-055.]

(3) In the case of college course work, the department will grant credit only for grades of
C or above and will multiply the number of credit hours by six to establish the number of
continuing education units.

(4) [The certified individual shall submit proof of certification or recertification by CRCC, CCMC or CDMSC or completion of

the 60 hours of required continuing education [college, CRCC, and CIRS courses] to the department no later than 30 days prior to the
recertification date. Certificates of attendance including the number of hours of training completed and transcripts including the number of credit

hours completed will be considered proof of completion.] Failure to meet the requirements of this section shall
cause an individual's certification to expire. Such an individual may reapply for
certification upon completion of the reqguired 60 hour s of continuing education.

[(5) Trainers providing continuing education under OAR 436-055 shall submit alist of those who satisfactorily complete training as
required under that rule.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff 3/1/96
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0830  [cerificaion] Classification of Vocational Assistance Staff|: categories|

[Thecategori&s, qualifications and conditions of certification are] Individuals pr ovidinq vocational
assistance shall be classified as follows:

(2) Vocational Rehabilitation Counselor certification[, whicn] allows the individual to
[provideall] deter mine eligibility [determination] and provide vocational assistance services [including
vocational testing if qualified under OAR 436-120-0420(1)(a) and work evaluation if qualified under OAR 436-120-0420(2)] . V Ocational
Rehabilitation Counselor certification requires:

(a) [Accreditation as a Certified Rehabilitation Counselor (CRC) by the Commission on Rehabilitation Counselor Certification; or

(b) Accreditation as a Certified Insurance Rehabilitation Specialist (CIRS) by the Certified Insurance Rehabilitation Specialist
commisson]_Certification by the following national certifying or ganizations Commission on
Rehabilitation Counselor Certification (CRCC) or the Commission for Case Managers
Certification (CCMC) or the Certification of Disability Management Specialists
Commission (CDM SC); [or]

[«©1 (b) A master's degree in vocational rehabilitation counseling and at least six months
of direct experience; [o]

[@n (c) A master's degree in psychology, counseling, or afield related to vocational
rehabilitation, and 12 months of direct experience; or

[(9] (d) A bachelor's or higher degree and 24 months of direct experience. Thirty- six
months of direct experience may substitute for a bachelor's degree.

(2) Vocational Rehabilitation Intern certification[, which] allows an individual who does
not meet the requirements for certification as a VVocational Rehabilitation Counselor the
opportunity to gain [therequired] direct experience. Vocational Rehabilitation Intern certification
requires a bachelor's degree in psychology, counseling, or afield related to vocational
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rehabilitation; or abachelor's degree and 12 months of direct experience. Thirty-six months of
direct experience may substitute for a bachelor's degree. The Vocational Rehabilitation Intern
certification is subject to the following conditions:

(a) The intern must be supervised by a certified V ocational Rehabilitation Counselor who
shall co-sign and assume responsibility for all theintern's eligibility determinations, vocational
evaluations, return-to-work plans, vocationa and billing reports.

(b) When the intern has met the experience requirements, the intern may apply for
certification as a Vocational Rehabilitation Counselor.

(3) Return-to-Work Specialist certification[, whicn] allows the person to provide job search
skillsinstruction; job development; return-to-work follow-up and labor market survey; and to
determine eligibility for vocational assistance, except where such determination requires a
judgment as to whether the worker has a substantial handicap to employment. This certification
requires 24 months of direct experience. Full-time (or the equival ent) additiona college
coursework in psychology, counseling, or afield related to vocational rehabilitation may
substitute for up to 18 months of direct experience, on a month-for-month basis.

(4) To meet the direct experience requirements for Vocational Rehabilitation Counselor,
the individual must:

(a) Perform return-to-work plan development and implementation for the required
number of months; or

(b) Perform three or more of the qualifying job functions listed in paragraphs (A) through
(J) of this subsection for the required number of months, with at least six months of the
experience in one or more of functionslisted in paragraphs (A) through (D) of this subsection.
The qualifying job functions are:

(A) Return-to-work plan development and implementation;
(B) Employment counseling;
(C) Job devel opment [ as described in OAR 436-120-0430(1)(c)] ;

(D) Early return-to-work assistance which must include working directly with workers
and their employers;

(E) Vocational testing [as described in OAR 436-120-0420(1)] ;

(F) Job search skills instruction [as described in OAR 436-120-0430(1)(b)] ;

(G) Job analysi's [ as described in OAR 436-120-0420(6)] ;

(H) Transferable skills assessment or employability evaluations;

(I) Return-to-work plan review and approval; or

(J) Employee recruitment and selection for awide variety of occupations.

(5) To meet the direct experience requirements for Vocational Rehabilitation Intern or
Return-to-Work Specidist, the individual must:

(a) Perform return-to-work plan development and implementation for the required
number of months; or

(b) Perform three or more of the qualifying job functions listed in paragraphs (4)(b)(A)
through (J) of thisrule for the required number of months.
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(6) To receive credit for direct experience, the individual must:

(a) Perform one or more of the qualifying job functions listed in paragraphs (4)(b)(A)
through (J) of thisrule at least 50 percent of the work time for each month of direct experience
credit. Qualifying job functions performed in ajob which is less than full time shall be prorated.
For purposes of thisrule, full time shall be 40 hours aweek. An individual will not receive credit
for any function performed less than 160 hours.

(b) Provide any documentation required by the director, including work samples. The
director may also require verification by the individual's past or present employers.

(7) [Certificati on to administer certain vocational tests may require independent authorization by the appropriate bodies. Such
certification or authorization isindependent from the categories of certification in thisrule.

®)] All degrees must be from accredited institutions and documented by a copy of the
transcript(s) with the application for certification.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-205, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 2/2/96 as WCD Admin. Order 95-074, eff. 3/1/96
Amended 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00

436-120-0840 Professional Standardsfor Authorized Vocational Assistance Providers
and Certified I ndividuals

(1) Authorized vocational assistance providers and certified individuals shall:
(@) [Meet authorization requirements under OAR 436-120-0800 or certification requirements under OAR 436-120-0810 and 0830;

()] Determine eligibility and provide assistance in an objective manner not subject to any
conditions other than those prescribed in these rules;

[(©] (b) Fully inform the worker of the categories and kinds of vocational assistance
[available under these rules] pur suant to OAR 436-120 and reemployment assistance [available under]
pursuant to OAR 436-110;

[@] (c) Document all case activitiesin legible file notes or reports,

[(e) Maintain file notes or reports in accordance with OAR 436-120-0620(5) and provide this information to the department in
accordance with OAR 436-120-0620(1);

] (d) Provide only vocationally relevant information about workersin written and oral
reports;

[©@] () Recommend workers only for suitable employment;

[m] (f) Fully inform the worker of the purpose and results of all testing and evaluations,
except aslimited by ORS 192.525;

[(i) Fully participate in any department audit, investigation or review, and provide records and other information as requested;] and

[6)] (@) Comply with generally accepted standards of conduct in the vocational
rehabilitation profession.

(2) Authorized vocational assistance providers and certified individuals shall not:

(a) Provide evaluations or assistance if thereis a[mateia] conflict of interest or [reevant and
material] Prejudice concerning the worker;

(b) Enter into any relationship with the worker to promote personal gain, or the gain of a
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person or organization in which the vocational assistance provider or certified individual has an
interest;

(c) Engagein, or tolerate, sexual harassment of a worker. "Sexual harassment” means
deliberate or repeated comments, gestures or physical contact of a sexual nature;

(d) Violate any applicable state or federal civil rights law;

(e) Commit fraud, [or] misrepresent[aion], OF make a serious error or omission, in

connection with an application for authorization or certification][, report or return-to-work plan, or the vocational
assistance activities or responsibilities of a vocational assistance provider under these or other rules of the department, or in connection with a

comparable program in another jurisdicti on] ;

(f) Commit fraud, misrepresent, or [m]make a serious error or omission in connection
With a[n application for authorization or certification,] report or return-to-work plan, or the vocational assistance
activities or responsibilities of avocational assistance provider under [these or other rules of the department]
OAR Chapter 436;

(9) Engage in collusion to withhold information, or submit false or misleading
information relevant to the determination of eligibility or provision of vocational assistance;

(h) Engagein collusion to violate these rules or other rules of the department, or any
policies, guidelines or procedures issued by the director;

(i) Fail to comply with an order by the director to provide specific vocational assistance,
except as provided in ORS 656.313; or

() Instruct any individual to make decisions or engage in behavior which is contrary to
the requirements of these rules.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.313, ORS 656.340

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88g
Amended and Renumbered from OAR 436-120-207, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95
Amended 4/27/00 asWCD Admin. Order 00-055, ff. 6/1/00

436-120-0850 Sanctions of Authorized Vocational Assistance Providersand Certified
I ndividuals

[(1) For the purpose of this rule, the director may take one or more of the following actions against an authorized vocational
assistance provider or certified individual for violations of OAR 436-120-0840 using the criteria given in section (2) of thisrule:

(a) Denial of authorization or certification.
(b) Reprimand.

(c) Probation, in which the department systematically monitors the provider's or individual's compliance with the professional
standards under OAR 436-120-0840 for a specified length of time. Probation may include the requirement an individual receive supervision, or
successfully complete specified training, personal counseling or drug or alcohol treatment.

(d) Suspension, which isthe termination of authorization or certification to determine eligibility and provide vocational assistance to
Oregon injured workers for a specified period of time. The provider or individual may reapply for authorization or certification at the end of the
suspension period. If granted, the provider or individual will be placed on probation as described in subsection (c) of thisrule.

(e) Revocation, which is a permanent termination of authorization or certification to determine eligibility and provide vocational
assistance to Oregon injured workers.

(2) In determining the appropriate sanction(s), the director shall consider all relevant circumstances, including, but not limited to:

(8) The degree of harm inflicted on the worker, employer, insurer, other vocational assistance provider or certified individual, or
department;

(b) Whether there have been previous violations; and

(c) Whether there is evidence of intentional violation. "Intentional” means the vocational assistance provider or certified individual
consciously engaged in non-professional conduct as described in OAR 436-120-0840.

(3) Thedirector shall investigate violations of OAR 436-120-0840 and may impose a sanction under these rules. Before imposing a
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sanction, the director shall send a notice of the proposed action and provide the opportunity for a show-cause hearing. The processis as follows:

(a) Thedirector shall send by certified mail awritten natice of intended sanction and the grounds for such action. The notice shall
advise of the right to participate in a show-cause hearing.

(b) The vocational assistance provider or individual has ten days from the date of receipt of the notification of proposed actionin
which to request a show-cause hearing.

(c) If the vocational assistance provider or individual does not request a show-cause hearing, the proposed sanction shall become final.

(d) If the vocational assistance provider or individual requests a show-cause hearing, the director shall send a notification of the date,
time and place of the hearing.

(e) After the show-cause hearing, the director shall issue afinal order which may include any sanction(s) described in section (1) of
this rule or may dismiss any or al of the allegation(s). An order under this section may be appealed as described in OAR 436-120-0008(5).

(4) The director may bar a provider or individual sanctioned under this rule from sponsoring or teaching claims' examiner continuing
education programs certified under OAR 436-055. A provider or individual whose authorization or certification has been revoked is

automatically precluded from sponsoring or teaching such programs.]

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88

Amended and Renumbered from OAR 436-120-207, 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95

Repealed 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00 (Renumber ed, with amendments, to OAR 436-120-0915.)

436-120-0900 Audits, Penalties and Sanctions

(2) Insurerg],] and employers at injury], providers and certified individuals are subject to periodic program and
fiscal audits by the department.] Shall fully participate in any department audit, periodic program
review, investigation or review, and providerecords and other information asreguested.

(2) If [, through audit or investigation,] the director finds the insurer[,] or employer at injury[, provider
or acertified individual] failed to comply with [theserules] OAR 436-120, the director may [take] Impose
one or More [ corrective actionsincluding, but not limited to] Of the following sanctions:

(a) Reprimand by the director.
(b) Recovery of reimbursements.
[(b)] (c) Denial of reimbursement requests.

[(©)] (d) Aninsurer may be assessed a civil penalty pursuant to ORS 656.745 for_any
violation of OAR 436-120. [sanctionsor civil penalties against insurers or employers as described in sections (2) through (5) of
this ruIe.]

[(d) Sanctions against vocational assistance providers and certified individuals as described in OAR 436-120-0850.]

[(2)] (3) Insurers or employers at injury who fail to comply with adirector's order [in
accordance with the requirements of OAR 436-120-0008] , {0 give noticesreguired by OAR 436-120-0004, or to
provide materials reguested by the director may be assessed civil penaties pursuant to this
matrix [asfollows:]. " Days L ate" shall be counted beginning the next day following the
deadline date through thelast date prior to the date of compliance.

Number of Violationsin Calendar Year

1 2 3 4 5+
DaysLate
1to7 $ 100 $ 200 $ 300$ 500% 1,000
8to 14 200 300 500 1,000 2,000
15to 21 300 500 1,000 2,000 2,000
22+ 500 1,000 2,000 2,000 2,000
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[(3) An insurer may be assessed a civil penalty of up to $2000 for violation of OAR 436-120-0008(1), 120-0300, 120-0320, 120-0340,
120-0350, 120-0360, 120-0370, 120-0400, 120-0410, 120-0420, 120-0430, 120-0440, 120-0450, 120-0460, 120-0500, 120-0510, 120-0520, 120-
0530, 120-0600, 120-0610, 120-0620, 120-0700, 120-0710, 120-0720, 120-0730, 120-0740, 120-0750, 120-0800, 120-0810, 120-0830, or 120-
0840. When assessing penalties under this section, the director may take into consideration whether violation(s) were intentional or repeated. For
the purposes of this section:

(a) "Intentional" means the insurer or employer acted with a conscious objective to cause any result described in ORS 656.745(1) and
(2) or to engage in the conduct so described in those sections.

(b) "Repeated" means more than once in a twelve month period.]

(4) In deter mining the amount of a civil penalty to be assessed, the director shall
consider :

(a) Thedegree of harm inflicted on the worker;

(b) Whether there have been previousviolations or war nings; and

(c) Other mattersasjustice may require.

(4) Insurers or employers at injury who fail to provide requested materials as set forth in OAR 436-120-0620 and 120-0008(1) may be
assessed penalties in accordance with the "Matrix for Assessing Penalties," under OAR 436-060. "Days Late" shall be counted beginning the next
working day following the request deadline date through the last working date prior to the department's "received date."

)] (5) Pursuant to ORS 656.447, the director may suspend or revoke an insurer's
authority to issue guaranty contracts upon determination that the insurer has failed to comply
with these rules.

Stat. Auth.: ORS 656.340, ORS 656.726(3)
Stat. Impltd.: ORS 656.340, ORS 656.447, ORS 656.745(1) and (2)
Hist: Filed 12/4/81 as WCD Admin. Order 4-1981, eff. 1/1/82
Amended 6/30/83 as WCD Admin. Order 2-1983, ff. 6/30/83
Amended 12/14/83 as WCD Admin. Order 5-1983, eff. 1/1/84
Renumbered from OAR 436-61-981, 5/1/85
Amended 12/12/85 as WCD Admin. Order 7-1985, eff. 1/1/86
Amended 12/17/87 as WCD Admin. Order 11-1987, eff. 1/1/88
Amended and Renumbered from OAR 436-120-255 and 270, 10/31/94 asWCD Admin. Order 94-058, eff. 1/1/95
Amended 4/27/00 as WCD Admin. Order 00-055, eff. 6/1/00

436-120-0910 Optional Services

[Opti onal services are services provided to an ineligible worker or services in excess of those described in these rules provided to an
digible worker. Such services are at the discretion of an insurer.

(1) Optional services are not subject to department audit or review and are not reimbursable under OAR 436-120-0730 and 0750.

(2) Theinsurer shall not use optional services to circumvent the intent of these rules.

(3) When providing optional servicesto an ineligible worker other than those related to the return to work of a nonmedically
stationary worker with the employer at injury, the insurer shall notify the worker. The notice of optional services shall clearly state the worker's
vocational eligibility status under these rules. The notice shall state that optional services are not subject to review by the Workers' Compensation
Division and shall include the following language:

"If you have questions about your €ligibility for vocational assistance, you may contact the Workers' Compensation Division'stoll free
number, (use appropriate telephone number.)"]

Stat. Auth.: ORS 656.726(3)

Stat. Impltd.: ORS 656.340

Hist: Filed 10/31/94 as WCD Admin. Order 94-058, eff. 1/1/95

Repealed 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00 (Renumber ed, with amendments, to OAR 436-120-0455.)

[ED. NOTE: Portions of the following rule have been renumbered from OAR 436-120-
0850.]

436-120-0915 Sanctions of Authorized Vocational Assistance Providersand Certified
I ndividuals
(1) Vocational assistance providers and certified individuals shall fully participatein
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any department audit, periodic program review, investigation or review, and provide
records and other information asrequested.

(2) If thedirector finds any authorized vocational assistance provider or certified
individual failed to comply with OAR 436-120, the director may impose one or mor e of the
following sanctions:

(a) Denial of authorization or certification.
(b) Reprimand by the director.

(c) Probation, in which the department systematically monitors the vocational
assistance provider'sor individual's compliance with the OAR 436-120 for a specified
length of time. Probation may include the requirement an individual receive supervision, or
successfully complete specified training, personal counseling or drug or alcohol treatment.

(d) Suspension, which istheter mination of authorization or certification to
determine digibility and provide vocational assistanceto Oregon injured workersfor a
specified period of time. The vocational assistance provider or individual may reapply for
authorization or certification at the end of the suspension period. If granted, the vocational
assistance provider or individual will be placed on probation as described in subsection (c)
of thisrule.

(e) Revocation, which is a per manent ter mination of authorization or certification to
deter mine digibility and provide vocational assistance to Oregon injured wor kers.

(3) Thedirector shall investigate violations of OAR 436-120 and may impose a
sanction under theserules. Beforeimposing a sanction, the director shall send a notice of
the proposed action and provide the opportunity for a show-cause hearing. The processis
as follows;

(a) Thedirector shall send by certified mail a written notice of intended sanction
and the groundsfor such action. The notice shall advise of theright to participatein a
show-cause hearing.

(b) The vocational assistance provider or individual has ten days from the date of
receipt of the notification of proposed action in which to request a show-cause hearing.

(c) If the vocational assistance provider or individual does not reguest a show-cause
hearing, the proposed sanction shall becomefinal.

(d) If the vocational assistance provider or individual reguests a show-cause
hearing, thedirector shall send a notification of the date, time and place of the hearing.

(e) After the show-cause hearing, the director shall issue a final order which may be
appealed asdescribed in OAR 436-120-0008(5).

(4) Thedirector may bar a vocational assistance provider or individual sanctioned
under thisrulefrom sponsoring or teaching continuing education programs.

Stat. Auth.: ORS 656.340(9), ORS 656.726(3)
Stat. Impltd.: ORS 656.340
Hist: Renumber ed from OAR 436-120-0850 4/27/00 asWCD Admin. Order 00-055, eff. 6/1/00

436-120-0920 Serviceof Orders
(1) When the director imposes a sanction or assesses a penalty under the provisions
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of OAR 436-120-0900 or 436-120-0915, the order, including a notice of the party's appeal
rights, shall be served on the party.

(2) Thedirector shall servetheorder by delivering a copy to the party in the
manner provided by Oregon Rules of Civil Procedure 7D, or by sending a copy to the party
by certified mail with return receipt.

Stat. Auth.: ORS 656.704, 656.726, 656.283, 656.340
Stat. Impltd.: ORS 656
Hist: Filed 4/27/00 asWCD Admin Order 00-055, eff. 6/1/00
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